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Employment Law Assignment

Employment Regulations (AC 1.1)
Before the introduction of employment laws and regulations, the employer and employee relationship was compared to a master and servant relationship (HM Revenue and Customs, 2023) due to the high level of control that that employer had and lack of autonomy for the employee. Employment regulations were put in place to regulate the relationship between the employee and the employer (Daniels, 2022, p1), by creating more balance there is less opportunity for the employer to exploit their power over the employee. Another aim of employment regulation is to protect those who are vulnerable by ensuring that they have equal rights and fair treatment, creating a more level playing field. The introduction of regulations such as the Equality Act (2010) helps to protect those who have protected characteristics by ensuring that they have rights and equal opportunities in the workplace. The National Minimum Wage Age Act (1998) helps to protect those in minority groups to ensure that they are earning a fair wage. Employment regulations aim to create safer working environments through the Health and Safety at Work Act (HASAWA, 1974). Also, the Working Time Regulations Act (1998) ensures that workers have reasonable working hours and rest periods to prevent accidents at work. There are many individuals and employers that support employment regulations and Trade Unions wouldn’t be useful without the legal backing that they provide.
Employment Regulations have many benefits that protect the employee, a survey showed that many employers believe that it can be too complex and ‘burdensome’ (CIPD, 2017). It can be hard for businesses to keep up with the changes and regulations, such as the everchanging COVID regulations. The burden of legislation when introduced could be quite costly for some businesses and could affect their job opportunities and implementing changes that could affect the business’ profit due to inward investment. Employers may want to outsource parts of their business to countries outside of the UK where they have less strict rules for its employees. Employment regulations are put in place to not only protect employees but to also act as a guide for employers to follow to prevent financial implications from Employment Tribunals and from breaching employee’s rights and having legal fines. However, employment regulations do not always prevent unlawful activity but its acts as a deterrent (Daniels, 2022, p3).

Employment Tribunal (AC 1.2)
Employment Tribunals (ET) were introduced as ‘Industrial Tribunals’ by the Industrial Training Act 1964 in order to hear appeals by employers in relation to training levies (Daniels,2022, p17). The purpose of ET is for the claimant to bring forth a case within 3 months minus a day regarding their current or former employer that has potentially violated the law to reach a resolution – employers may wish to try to settle this dispute before it reaches the court by ‘settling’ with a financial sum. Employment Tribunals hear cases of over 80 pieces of legislation (CIPD, 2023a), including unfair dismissals, redundancy payment, whistleblowing, and unlawful discrimination. ET is an informal process of hearing the claim and do not always require legal assistance. 
If either party is dissatisfied with the outcome of the claim, they can appeal this to the Employment Appeal Tribunal (EAT) but only if it is made on a point of law and within 14 days of the verdict (Daniels, 2022, p31). Usually this is the highest appeal court due to the extreme caution taking place in these stages. However, if either party is still dissatisfied with the outcome of the EAT then they can apply for it to be heard at the Court of Appeal. It can be determined whether any errors occurred within the verdict such as biases and refusal to hear all evidence. It is possible for the claim to go further to the Supreme Court, at this point it is usually it is usually a public dispute that affects many individuals, and the number of these cases yearly are low (CIPD, 2023a). Claimants would also need to provide evidence that the lower courts’ rulings were not adhering to the law. If an employee is claiming that an employer has breached their contractual obligations or has been negligent, they can also take their claim to a County Court or High Court and any appeal goes straight to the Court of Appeal (CIPD, 2023a). These courts can be very costly for individuals due to the requirement of lawyer representation. All of the stages of the Employment Tribunal hierarchy would investigate the claim by assessing the evidence and making a decision based upon employment law. This not only protects employee and employer rights, but it always helps to ensure a fairer workplace.

Cases settled before and during Legal Procedures (AC 1.3)
Employers may not want to experience the hassle and timely process of an Employment Tribunal (ET) and they may want to settle the claim before it goes to court. Due to the Regulatory Reform Act (2013), Early Conciliation (EC) was introduced and it has become compulsory that a claimant cannot bring forth a claim to an ET without firstly participating in the EC process with a third party such as ACAS (Daniels, 2022, p21). This free process would be initiated by the claimant and is a voluntary process, the claimant and employer can decide whether they want to participate or not (ACAS, 2022). ACAS would then mediate the issues between both parties ‘without prejudice’ as the detail discussed cannot be used as evidence against either party in an ET. Once a settlement has been reached, which could either be financial or reinstatement of a role in certain cases (Daniels, 2022, p25), a COT3 agreement has to be drawn up after advice from an independent advisor and by signing this document, it prevents either party from taking the matters further.
Another way of settling a case before any formal legal proceedings could be through judicial mediation or directly between each party. The employer or employee could agree to settle their issue directly and compromise upon a settlement to end the claim. A settlement agreement can be drawn up once both parties have received independent advice from a legal advisor or solicitor and the compensation should be negotiated between both parties (CIPD, 2023b). However, this cannot be used in an attempt to disclose discriminatory cases that have occurred as per the ACAS settlement agreement guidance (ACAS, 2024a). Judicial mediation would also occur if an employment judge decides that a case could benefit through using mediation instead of an ET (Daniel, 2022, p26) to try to mutual agree upon a decision and to salvage the working relationship. The claimant would still follow the usual process of submitting the ET1 and ET3 forms to make their claim and a mediation trained judge would then communicate with both parties until they reach a settlement on their own accord. However, it can still go to ET if this process is unsuccessful. These could save both parties money instead of paying for legal fees to take the case to an ET.
Case Study
Recruitment and Selection (AC 2.1)
The Equality Act (2010) was introduced to collate over 100 smaller pieces of legislation to ensure that the parts that were relating to discrimination and harassment were emphasised and to ensure that employers are providing equal opportunities for those who have protected characteristics. More specifically, the act includes provisions that look at age discrimination and sex discrimination. This can apply for both current employees and applicants that are applying for roles within an organisation (ACAS, 2023). Discriminating an individual based on their age is illegal (GOV, 2015). However, it is possible for employers to provide a ‘good reason’ for treating employees differently such as the role affecting their health and safety and prior work experience needed for a certain role. The Equality Act (2010) also states that you cannot treat an employee differently due to their sex in all aspects of employment including the recruitment process. The exceptions are that some roles require individuals of the same sex, such as caring responsibilities, and some roles may be in a country where women cannot perform the same role as a man. If an employee or candidate feels that their employer has discriminated against them due to their age or sex without good reason, they can take the employer to an Employment Tribunal (ET). 
By appointing young men only, the business is opening itself up to claims of age and sex discrimination. It the business cannot provide evidence to show that there is a genuine reason why they are only recruiting for young men, they could be taken to an ET. Clements V NHS Foundation Trust (2020) ruled that the employee was discriminating against an individuals’ age and sex whilst recruiting for a position, even though they were the most qualified for the role. The business should avoid stereotyping and should screen candidates based on their capabilities and competencies solely. The business could adapt their interview pack to include questions that focus on the experience and capabilities of each individual and avoid including biased questions regarding sex and age. To be fairer, the interviews could then be scored so that the most qualified person is selected for the role rather. It is important for businesses to be inclusive and to value each individual on what they can bring to the business, also avoiding assumptions and stereotyping certain groups.

Equal Pay (AC 2.2) 
The Equality Act (2010) is a legislation that makes it unlawful for an employer to discriminate against those with protected characteristics such as sex including their wages (Daniels, 2022, p131), men and women should be paid equally for doing equal work. This also applies to any terms and conditions of employment including any benefits. Differences may be allowed if one employee is more qualified than the other, if the cost of living is his in an employee’s location and if an employee does shift work (ACAS, 2024b). 
If an employee believes that they are not getting paid equally, they could seek to make a claim to an Employment Tribunal (ET) and they could also involve a sex discrimination claim if they believe that they are being paid unfairly compared to an equal male colleague. The William Ball Ltd v Wood and others (2002) found that a group of women were being paid unequally compared to their male counterparts and the ET supported their claim due to the employees completing ‘equal work’. In an ET, employers need to defend their case to evidence that they are not discriminating against the employee due to their gender (Daniels, 2022, p134) which could include factors such as experience. If they fail to defend their reasoning, they could be ordered to pay compensation to the employee or given recommendations. Employers will also be ordered to complete an internal pay audit within a certain period of time, including gender pay information and will need to construct a plan to avoid breaches of equal pay reoccurring.
If Charlotte believes that the Kit deserves the extra money, she will need to be able to evidence her reasoning for this defence which could be completed through a job evaluation scheme to compare whether both employees complete equal work. If she cannot evidence this, it could open the business up to an equal pay claim from Cat. Businesses should implement preventative measures to comply with legal requirements and ensure equal pay and benefits for all employees regardless of their gender. They could complete regular pay audits that address any pay anomalies and ensure that there is consistency with contractual benefits (ACAS, 2024c). This could increase transparency regarding pay structures and banding, and it could also include criteria for the business to follow in regard to pay increases.

Redundancy (AC 3.1)
Redundancies are a way of managing change in a business and are a fair reason for dismissal, as noted in the Employment Rights Act (1996). Redundancies occur when a business needs to reduce its work, the business ceases or the location of works ceases its operations (CIPD, 2024a). Employers need to follow the correct procedures and ensure that they make every attempt to avoid redundancies. If they do not, they could receive an unfair dismissal claim to Employment Tribunal (ET) especially if the employee has been made redundant due to a protected characteristic. 
The procedure of a redundancy varies dependent on the size of the redundancy, it is good practice for businesses to create and follow a redundancy policy with the assistance of a trade union (CIPD, 2024b). If an employee is being made redundant, they are entitled to a consultation with their employer, have the option to move into a different role, have a notice period and be given the time to explore opportunities outside of the business (ACAS, 2024d). Employers have to pay statutory redundancy pay, outstanding holiday pay, notice pay or pay in lieu of notice (PILON) (CIPD, 2024b). Employees will receive statutory redundancy payment if they have over 2 years’ service and it is worked out based on their continuous service, age and weekly pay.
Charlotte and Madeline should seek whether a redundancy process is required and should explore alternative options first such as employee relocation. They will need to alert employees that they are going into a redundancy process and communicate the redundancy plan and process in writing whilst individually consulting with the employees. Angelica has 8 years’ service and receives a salary of £700 per week, she would therefore receive 1.5 weeks of pay per year as she is over 41 years old, totalling £8,400. Saffron has 5 years’ service and her salary is £350 per week, she would therefore receive 1 weeks’ pay per year as she is over the age of 22, totalling £1,750. Chip, Cherry, Reese and Carmel have less than 2 years’ service, so they are not entitled to statutory redundancy pay. The below payments will be made to the employees when they leave the business including their 2 weeks’ notice pay. All employees should also receive payment of holidays accrued up to their termination date and pay in lieu of notice (PILON).
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TUPE (AC.3.2)
A Transfer of Undertakings (Protection of Employment) otherwise known as a TUPE occurs during a ‘relevant’ business transfer or a service provision change (CIPD, 2023c). This legislation was first brought forth in 1981 but has had many amendments, up until most recently in 2014 (Daniels, 2022, p.207). The TUPE agreement covers the rights of the employees that are being transferred over to a new business. When employees transfer over to a new business, their terms and conditions and any contractual benefits are also transferred over. As per the Ponticelli v Gallagher case (2022), the employer failed to transfer a contractual benefit and the employment tribunal sided with the claimant. The transferor and transferee must ensure to consult with the affected employees to ensure that they understand the process and the risks of the TUPE process and also the measures that the transferor and transferee are going to take during this process. If they fail to consult with employees, then an employment tribunal can award up to 13-weeks pay per employee as a means of compensation for the lack of communication (Daniels, 2022, p.211). 
In this TUPE situation, the employees of Crumbly Cakes are protected by the TUPE legislation that protects employee’s terms and conditions that they received before the transfer and their continuity of service. If they fail to transfer these terms and conditions then it would be a breach of contract and the employee can claim that they are being discriminated against at an employment tribunal (GOV, n.d.). The new employer can change employee’s terms and conditions if it is due to an economic, technical or organisational reason (ETO) which relate to the daily running of the organisation. These could be relating to profitability, production processes, or organisational structure (Daniels, 2022, p.207). Charlotte and Madeline would need to consult with the new employees and their representatives to ensure that the proposed changes are reasonable.

National Minimum Wage (AC 4.1)
The National Minimum Wage Act (NMW) (1998) was introduced so that employees were earning a fair and consistent wage. The Low Pay Commission help set the national minimum wage (CIPD, 2023), this changes on an annual basis and can be dependent on age. As of April 2024, the NMW for apprentices and those aged 16-17 is £6.40, 18-20-year olds is £8.60 (GOV, 2024a). If an employee is over the age of 21 they will receive a National Living Wage which is slightly higher than the NMW (ACAS, 2024e) and is £11.44. Employers cannot include extra gratuities to bulk up an employees’ basic rate of pay, the basic rate needs to be at the national minimum, as seen in the Aviation and Airport Services V Bellfield and others (2001) case. If an employee believe that they are not being paid the NMW they can take it to an Employment Tribunal (ET) and receive fines up to £20,000 (Daniels, 2022, p.99).
As per the Employment Rights Act (1996), from the first day of employment employees have the right to have an itemised payslip to show how much they will receive over a certain period of time and the deductions of national insurance and tax from their wage (ACAS, 2024f). All salaried changes must be available to see such as the hours worked, different rates of pay and overtime worked. If there are any errors with the payslip, these would need to be addressed immediately to adjust correctly. 
In this circumstance, as per the new NMW rates that were introduced, employees over the age of 21 should be paid £11.42 and those over 18-20 should be paid £8.60 per hour. If Charlotte and Madeline refuse to pay in accordance to the NMW, they are going against legislation and workers can either make a complaint to HMRC directly or take the claim to an ET, either way there will be a financial loss for the business. It would be beneficial to complete an audit on current employees to ensure that they are legally paying employees the correct rate and age dependent. If a colleague’s age changes and they move into a different age bracket they will need to be paid the higher rate. It is legal to be paying employees equally as long as they are above the NMW thresholds for their age.

Working Time Regulations (AC 4.2)
The health and safety of employees should be the main priority for employers and attempts should be made to prevent employees from burning out and overworking to the detriment of their health. The Working Time Regulations (1998) introduced rules for employers to follow to protect the health and wellbeing of employees. 
In the UK, employees are entitled to 5.6 weeks of paid leave per year including eight bank holiday days. Employees are also entitled to receive an extra payment of holiday pay if they work variable hours averaged over a 52-week period. All workers are entitled to have sufficient rest periods and should have at least 11 hours rest during a 24-hour period, for young workers under 18 this increases to 12 hours. They are also entitled to have a 24-hour break in a 7-day period, this can be spread over a 14-day period. Employees should have a break after 6 hours of work for at least 20 minutes of uninterrupted break (Daniels, 2022, pp.89-91). This legislation protects employees by enabling them to limit their working hours to work no more than 48 hours averaged over a 17-week period, they also have the choice to opt out of this – this is referred to as the Working Time Directive (Gov, 2024b). An employer cannot treat an employee unfairly if they decide to opt in to this agreement, as portrayed in the Barber and others v RJB mining case (1999). If an employer fails to follow these rules, the employee could raise a formal complaint which could potentially give grounds for an employment tribunal claim (ACAS, 2024g). 
Kit could have grounds for a claim on the grounds of the working time legislation if he has evidence to prove that he is not having adequate breaks as referenced above. Kit potentially is not having enough rest time in between his shifts if he is covering his supervisors’ holiday and should be having a 24-hour break in a week period or 48 hours split over a 2-week period. According to ACAS (2024g), employers should keep a record to prove that their employees are not working more than the 48-hour weekly maximum if they have opted in to this agreement. As kit is working over the 48-hour limit, he should be given the option to opt in or opt out of this, as the employer you can ask the employee to opt out but you cannot treat them unfairly if they decide to limit their hours.


Maternity Leave (AC 4.3)
There are certain entitlements that expecting parents are entitled to, one of which is the right to maternity leave and maternity pay. There are three types of maternity leave that pregnant women are entitled regardless of their length of service which are CML, OML and AML. Compulsory maternity leave (CML) is a 2-week period after a mother has given birth that they must take off at a minimum (Gov, 2024c). Ordinary maternity leave (OML) is a 26-week period after the birth of the baby, Additional maternity leave (AML) is the 26-week period which starts at the end of the OML and continues up to 52 weeks (Daniels, 2022, p.103), employees have the right to receive all benefits whilst on maternity leave. 
Employees are also entitled to receive Statutory Maternity Pay (SMP) for a 39-week period which is 90% of the employee’s wage for the first 6 weeks and then £184.03 for the following 33-week period (Gov, 2024c). This is dependent on whether the employee has worked for the business for 26 weeks prior to the 15th week before the expected week of childbirth (EWC) and employers can also pay employees more than the statutory entitlement. Employers can reclaim 92% of this payment or they can apply for an advance if the employer thinks that it cannot afford the payments. Men also have certain rights in regard to paid paternity leave if they are eligible and there are also rights to those who are adopting a child – these are similar to maternity leave.
Coco legally has to take 2 weeks off after she has the baby, this would include a statutory payment and would not be taken out of her holidays as she has a right to receive this. She is legally entitled to take up to 52 weeks of maternity leave, 39 weeks of which would be paid to her if she has been employed for 26 weeks before the 15 weeks before her EWC. There are maternity protections that cover a pregnant woman before, throughout and during her maternity leave that prevent any mistreatment or discrimination due to their pregnancy (Daniels, 2022, p.101). If the employer fails to accept the amount that they have chosen to take off for maternity leave, this could be pregnancy discrimination and the employee could take the employer to an employment tribunal. As per the Gomez v Continental Industrias del Caucho SA case (2004), an employer failed to pay an employee her holidays and overlapped an employee’s maternity leave and holidays, this was seen as pregnancy discrimination.

Flexible Working (AC 4.4)
Employees value the balance between their working and personal lives, the Flexible Working Regulations (2014) was introduced so that anyone with over 26 weeks service has the right to request amendments for more flexibility (Daniels, 2022, p.74). This has recently changed in April 2024 so that employees can request a change from their first day of employment and can make two claims within a year period (ACAS, 2024h). Employees have a statutory right to request to make a change to their working hours, time and location in writing to their employer. 
The employer must consult and consider the request, before accepting, partially accepting or rejecting the request within a two-month period – using a specific agreed trial period could help to show the benefits or disadvantages of the proposed change. If the employer wishes to reject the request, they must provide proper reasoning as to why the request was denied. As per the Commotion Ltd v Rutty case (2006), the employer failed to follow the correct procedure and went ahead and denied the request without proper reasoning, the claimant was successful in their case.
Chelsea has a statutory right to request flexible working in writing and as her employer, Charlotte’s reasoning would not be a reasonable excuse in an ET. Charlotte would need to take every request seriously and she would need to conduct a meeting with Chelsea to discuss the pros and cons of the proposed change within two months. A trial period could be an option so that Chelsea can work the part time hours, this would outline the affects that this change would have on the business – it could also show that that Chelsea’s full-time hours are not needed and it could be a saving for the business. If the trial period is successful, Chelsea’s contractual agreement would need to be updated to reflect the new terms of employment. If unsuccessful, Charlotte would need to provide reasoning that is valid such as; inability to meet customer demand, cannot delegate tasks between the existing team, impacting employee’s performance and quality of work and inability to recruit another part time member (Daniels, 2022, p.75). By considering the request and by trialing and giving valid reasoning would provide enough evidence that the process has been fair.
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TUPE (AC.3.2)

A Transfer of Undertakings (Protection of Employment) otherwise known as a TUPE occurs
during a ‘relevant’ business transfer or a service provision change (CIPD, 2023). This
legislation was first brought forth in 1981 but has had many amendments, up until most
recently in 2014 (Employment Law page 207). The TUPE agreement covers the rights of the
employees that are being transferred over to a new business. When employees transfer over

to a new business,

their terms and conditions and any contractual benefits are also

transferred over. As per the Ronticglli v Gallagher case (2022), the employer failed to
transfer a contractual benefit and the employment tribunal sided with the claimant. The
transferor and transferee must ensure to consult with the affected employees to ensure that
they understand the process and the risks of the TUPE process and also the measures that
the transferor and transferee are going to take during this process. If they fail to consult with
employees, then an employment tribunal can award up to 13-weeks pay per employee as a
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