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To:                       Mr Oliver Jones
From:                  Tarig Sanousi
Matter:               William Brown
Date:                   07/05/2021

Dear Mr Brown.
Further to your instruction, please find below the required information to be presented to Mr. William Brown in regards to his case.
Mens rea, actus reus and the range of sentences.
Theft is identified by section 1 of the 1968 Act as ‘dishonesty appropriating property belonging to another with intention of permanently depriving the other of it’. 
Section 2 -6 of the 1968 Act again provides further interpretation of these elements.
The three actus reus elements of theft which must be proved by the prosecution are ; a) Appropriation. b) Property; and c0 Belonging to another.
The mens rea is dishonesty and intention to permanently deprive.
Section 3(1) of the Theft Act 1968; any assumption by a person of the rights on an owner amounts to an appropriation, and this includes, where he has come by the property (innocent or not) without stealing it, any later assumption of a right to it by keeping or dealing with it as owner.
Section 4(1), of the theft act 1968; ‘property’ includes money and all other property, real or personal, including things in action and other intangible property. 
Section 5 (1), of the Theft Act 1968: Property shall be regarded as belonging to any person having possession or control of it, or having in it any property right or interest (not being an equitable interest arising only from an agreement to transfer or grant an interest). 
Section 2(1), Theft Act 1968
 A person’s appropriation of property belonging to another is not to be regarded as dishonest- 
a) If he appropriates the property in the believe that he has in law the right to deprive the other of it on behalf of himself or of a third person; or
b) If he appropriates the property in the belief that he would have the other’s consent if the other knew of the appropriation and the circumstances of it; or
c) (except where the property came to him as a trustee or personal representative) if he appropriates the property in the belief that the person to whom the property belongs cannot be discovered by taking reasonable steps.
The question of dishonesty will and must be left for the jury to decide.
Under section 6 (1) Theft Act 1968 A person is treated as having the necessary intention if they treat the property as their own regardless of the owner’s rights. The theft is triable either way with a maximum penalty in the crown court of seven years imprisonment and / or an unlimited fine, while in the magistrate’s court is six-month imprisonment and / or an unlimited fine.
Sentencing Council Guidelines
Level of culpability –high / medium, unless if there is a defence.
Harm is assessed by reference to the financial loss that results from the theft and any significant additional harm suffered by the victim or others; such as high level of inconvenience caused to the victim or others, consequential financial harm to the victim or others and the impact of the theft on the business. 
Category three: Medium value goods stolen to the value of between (£500 to £10.000) and no significant additional harm or low value with significant additional harm to the victim or others. The starting point will be of one year’s custody and the category ranges between 26 weeks – 2 year’s custody if culpability is high. If culpability level is medium, then; Starting point will be; high level community order and category range between; low level community order – 36 week’s custody. 
Low level Culpability: Starting point Band C and Category range Band B fine – low level community order.
Straight point = 100% of relevant weekly income and Range = 75 – 125% of relevant weekly income.

Legal Aid if the defendant 
If the case goes to the crown court for trial defendant will automatically qualify for legal aid representation once the application form is completed. After the application is means tested, the defendant may have to pay towards the cost of the defence. This contribution could be from the defendant’s income whilst the case is ongoing and / or from the defendant’s capital, if they are convicted. The defendant will be asked to provide evidence of their income and assets., if the defendant will pay more towards their defence if they deliberately give false information about their income or assets and they will also be liable for prosecution 
 If you do not tell the truth on your legal aid application you could also be prosecuted.[footnoteRef:1] [1:  https://www.ppg-solicitors.co.uk/legal_aid.php#:~:text=At%20the%20Crown%20Court,the%20cost%20of%20your%20defence. ] 


Advantages and disadvantages of Crown Court
· The chances of acquittal is higher at the Crown court.
· Better for points of law, especially admissibility of evidence (since triers of law and fact split), but note magistrate court has power to make binding pre-trial rulings; because submission made to legally qualified CC judge, in absence of jurors (trial of fact) -  so if evidence excluded CC, better forum. But in Summary trial, the defendant can get preliminary rulings from Bencher in Magistrate different to the bench which tries the case. But must be apparent early on that there is a point of law, in order for a pre-trial to be listed. 
· Prosecution witness statement are served on the defendant (but the defence can obtain anyway); the defendant should be able to get them in the Magistrate as well, as a matter of good practice. Defendant should have them. Can be cited to senior prosecutor. 
· The main problem / disadvantage with the Crown Court is that there is a risk of higher sentence if convicted as case are dealt with more seriously in Crown court.
Advantages and disadvantages of Magistrate court 
· Lower chance of acquittal (magistrates are said to be more likely to believe the police, and become ‘case-hardened’ @Magistrate more cynical than jurors’.
· Trial is shorter, less formal and cheaper and relevant if defendant is not legally aided.
· Limit on sentence: six months for one either way offence (12 months or more aggregate for two or more either-way offences) but magistrates can commit for sentence under PCC(S)A 2000, s3, if they think their powers are insufficient. Restriction on sentencing is not an advantage of Magistrate trial because they can not commit to CC for sentencing anyway

Allocation of trial and criteria 
If defendant is intending to plead not guilty; so 
Prosecution make representation as to where would be appropriately tried.
Defence representation (only situation where defendant needs to make something at this stage is where prosecution want trial in Crown court, but defendant wants it in Magistrate court.
The court decides whether the case is ‘suitable’ for summary trial (accepting / rejecting jurisdiction) 
Sentencing Council Allocation Guidelines say either-way offences should be tried summarily unless:
· The outcome would clearly be a sentence in excess of the court’s powers for the offence(s) concerned (after taking into account personal mitigation and any potential reduction for a guilty plea); or 
· For reasons of unusual legal, procedural or factual complexity, the case should be tried in the Crown court such as (a very substantial fine is likely) Magistrate have unlimited powers to fine, but more appropriate for a fine of such a magnitude to be imposed by a judge in Crown court.
· In cases where no factual or legal complications (like this case), the court should bear in mind it’s power to commit for sentence after summary trial and may retain juridical notwithstanding that the likely sentence might exceed it’s powers. If defendant have a relatively straight forward case, sentence may be just over six month, offer summary trial anyway. If the defendant decide sentence over six month, sentence can still be committed in Crown court in these borderline cases.
· All parties should be asked by the court to make representation as to whether the case is suitable for summary trial from both sides. 
· The court should assess the likely sentence in the light of the facts alleged by the prosecution case, taking into account all aspects of the case, including those advanced by the defence (including any personal mitigation to which the defendant wishes to refer).
· If the magistrate decline jurisdiction, defendant will be sent to Crown court.
· If the Magistrate accepts jurisdiction, defendant is then asked whether they consent to summary trial. 
· Before choosing, defendant can seek an indication of the sentence ( whether custodial or not) that would be passed if they pleads guilty then Magistrate  needs to give indication and if an indication is given and defendant wants to change.
· If an indication is given and defendant wants to change plea, the PBV procedure is repeated (defendant indicates a guilty plea, and the court proceeds to the sentencing stage).
· If the defendant does not consent to summary trial, the case must be sent to the Crown court for trial, despite Magistrates offering summer trial. 
Mitigation
· no previous convictions or no relevant / recent convictions.
· Remorse, particularly by where evidenced by voluntary reparation to the victim.
· Good character and / or exemplary conduct.
· Determination and / or demonstration of steps having been to address addiction or offending behaviour.
· The strength of the evidence should not be considered when determining the level of reduction. Defendant will not lose the discount because the case against them was overwhelmingly in favour of the prosecution.
· The reduction applies only to the punitive elements of the sentence. Reducing length of time spent in prison, reducing amount of fine / unpaid work / community order, will not change rehabilitative elements, such as tome for rehabilitation will not be decreased because it is not a punitive element of the sentence.
· The mitigation factors here: previous good character. The defendant is serving member of the Territorial Army. Overwhelmingly 





