[image: A picture containing text, clipart, sign

Description automatically generated]


	

	Advanced Stage 
Module 6:  Wills, Probate & Private Client






Sample Assessment Materials
Paper 2

Notes:
Tutor Version: 2025-2026

IF THERE HAVE BEEN CHANGES IN RATE/THRESHOLD WITHIN SIX MONTHS OF AN EXAM
– IF A CANDIDATE REFERS TO EITHER THE OLD OR NEW, BOTH SHOULD RECEIVE CREDIT.

Page numbers refer to the coursebook: Isbister, David. Wills, Probate and Private Client.
Available from: VitalSource Bookshelf, (2nd Edition). Chartered Institute of Legal Executives, 2024.


SECTION A (30 marks) [30 × 1 mark]

Question 1
[bookmark: _Hlk39579109]Module ref: 10(a) Wills – gifts; key administrative clauses in wills

Under his Will, Denzil left the following bequest:

‘To my brother Wilson the sum of £10,000 to be paid out of my account with Kempston Savings Bank plc.’ 

What type of legacy is this?

· A: Specific
· B: Demonstrative (CORRECT)
· C: Pecuniary
· D: General 

Explanation: A specific legacy is a gift of a specific item, e.g. ‘my gold wedding ring’. A demonstrative legacy is a legacy that specifies the intended source of the legacy. A pecuniary legacy is a gift of money. A general legacy is a gift of an item not specifically identified, e.g. a gold ring’. The legacy here is a gift of money but from a specific source. B is correct. 
Rationale: coursebook – Types 10.2.1, page 256

Question 2
Module ref: 7(b) – Mirror and mutual wills; classes of gift; failure of gift

Which TWO of the children identified below would be entitled to inherit on the intestacy of a deceased who did not leave a surviving spouse or civil partner?

A child

· A: adopted by the deceased (CORRECT)
· B: of the deceased’s cohabitee brought up but not adopted by the deceased
· C: of the deceased who is illegitimate (CORRECT)
· D: of the deceased who has been adopted by others 

Explanation: An adopted child is regarded as the child of the adoptive parents from the date of the adoption order so an adoptive child can inherit from their adoptive family under the intestacy rules, s67 Adoption and Children Act 2002 (ACA 2002). A is correct. A reference to children includes both legitimate and illegitimate s1(1) Family Law Reform Act 1987. C is correct.
Rationale: coursebook – 11.8 Distribution where no surviving spouse or civil partner, page number 295, and coursebook – 7.3.5.4 Adopted children etc. Page 189


Question 3
Module ref: 11(a) – Intestacy 

Michael has died without making a Will. He is survived by his wife, Laura, his son, Julian, and his grandchildren, Amy and Tony. Amy is aged 21 and Tony is aged 14. The net value of the assets in Michael’s sole name, excluding personal chattels, have been valued at £655,000.

Who will be entitled to inherit Michael’s estate under the intestacy rules?

· A: Laura only
· B: Laura and Julian (CORRECT)
· C: Laura, Julian and Amy 
· D: Laura, Julian and Amy and Tony 

Explanation: s46 Administration of Estates Act (AEA) 1925 lists the basic order of entitlement on intestacy. Where there is a surviving spouse and there are children, the estate passes to the spouse and the children as specified in the AEA 1925. Laura is entitled to the personal chattels, a statutory legacy of £322,000 plus interest from the date of death to the date of payment and half the residue, the other half of residue passing to Julian. The net value of the assets in Michael’s sole name – £655,000 – exceed the statutory legacy, therefore, Laura and Julian will be entitled to Michael’s intestacy.
Rationale: coursebook – 11.6 Statutory order, page 288

Question 4
Module ref: 9(a) – Alteration and Revocation of Wills

Sally and Gary married 25 years ago. They both made Wills at the time of their marriage, appointing each other as executor and residuary beneficiary. The Wills also included some small legacies to relatives. Sally has recently discovered that Gary has been having an affair with her best friend and has decided to divorce him.

Which ONE of the following statements correctly describes the effect that a divorce will have on Sally’s Will?

The Will

· A: remains valid, including the gift to Gary, except that Gary’s appointment as executor will fail
· B: is automatically revoked in its entirety, including the gift to Gary and his appointment as executor
· C: remains valid except that the gift to Gary will lapse and his appointment as executor will fail (CORRECT)
· D: remains valid, including Gary’s appointment as executor but the gift to Gary will lapse 

Explanation 
Divorce does not affect the validity of a Will. But where a former spouse has been appointed as an executor and/or has been given a bequest, the Will is treated as if the former spouse pre-deceased the testator and any appointment will fail and any gift will lapse. C is correct. 
Rationale: coursebook – 9.2.2 Effect of divorce, page 238


Question 5
Module ref: 3(a) – Risk management in wills

A professional Will writer owes a duty of care to both the testator and to a beneficiary under the testator’s Will.

Which ONE of the following statements correctly describes the full scope of the duty owed by the professional Will writer to the testator and beneficiary?

· A: A contractual duty is owed to both the testator and the beneficiary
· B: A contractual duty is owed to the testator and a contractual duty and an obligation in the tort of negligence is owed to the beneficiary
· C: A duty in the tort of negligence is owed to both the testator and the beneficiary
· D: A contractual obligation and a duty in the tort of negligence is owed to the testator and a duty in the tort of negligence is owed to the beneficiary (CORRECT)

Explanation: The solicitor/client relationship is based on contract but a solicitor also owes his client a duty of care in tort. As far as a beneficiary is concerned, only a duty of care in tort is owed. D is the correct answer. 
Rationale: coursebook – 3.2.6 Duty of care, page 59



Question 6
Module ref: 2(c) Creation of Trusts

Sian, a single mother, died after a short illness. She had not made a Will. She was survived by her son Daniel, aged 12 years. As a result, Sian’s estate is held on trust.

What type of trust has been created to deal with Sian’s assets in these circumstances?

· A: An express trust
· B: A resulting trust 
· C: A statutory trust (CORRECT)
· D: A constructive trust

Explanation: A trust can be created by operation of law. If a sole parent dies intestate, leaving a minor child, that child cannot inherit the parent’s assets until it becomes 18. In the meantime, the assets must be managed and protected for the child. The assets that the child will inherit will be held in trust until the child becomes entitled, a statutory trust under S47 Administration of Estates Act 1925. C is the correct answer. 
Rationale: coursebook – 11.5 s47 Statutory trusts, page 287


Question 7
Module ref: 5(f) – Will drafting preliminary considerations 

Which TWO of the following devolve outside the deceased’s estate rather than upon the personal representatives of the deceased’s estate?

· A: Bank accounts held in the joint names of the deceased and another person (CORRECT)
· B: Monies due as a result of a personal injury claim made by the deceased following a road traffic accident caused by another person
· C: Debts arising from loans made by the deceased to another person 
· D: Monies due under a life insurance policy taken out on the life of the deceased but written in trust for the benefit of another person (CORRECT)

Explanation: Monies owed to the deceased such as debts owed and compensation awards will pass to the personal representatives. Where assets such as bank accounts are held in joint names, on the death of the first joint tenant they will pass to the survivor. Monies due under a life insurance policy will pass to the beneficiary named in the policy on the death of the policy holder. A and D are the correct answers.
Rationale: coursebook - 5.7 Assets that fall outside the will, page 125



Question 8
Module ref: 11(a) Intestacy

John died last week. After John separated from his wife, Belinda, he started dating Lily. John and Lily had been living together for 10 years prior to his death. John and Lily were not married or in a civil partnership but they lived together as though they were. John had not divorced Belinda or changed his Will, which left everything to Belinda.

Which ONE of the following statements correctly describes who will inherit John’s estate?

· A: Belinda will inherit the estate under the Will and Lily cannot make a claim on the estate
· B: The estate will pass to Belinda under the intestacy rules
· C: The estate will pass to Lily under the intestacy rules
· D: Belinda will inherit the estate under the Will but Lily can make a claim under the Inheritance (Provision for Family and Dependants) Act (CORRECT)

Explanation: Where a testator dies leaving a valid Will while separated from his wife, the Will is not revoked by the separation and must be followed. However, certain categories of people can make a claim for reasonable provision under the Inheritance (Provision for Family and Dependants) Act 1975. One category is a person living in the same household as though they were a spouse/civil partner. Lily falls into this category and so could make a claim. D is correct.
Rationale: coursebook – 11.6 Statutory order, page 288



Question 9
Module ref: 8(a) – Capacity to make a will

Upon whom does the legal burden of proof rest to prove an allegation that the testator lacked capacity to make a duly executed and apparently rational Will?

· A: The beneficiary under the Will
· B: The personal representative 
· C: The person who alleges that the testator lacked capacity (CORRECT)
· D: The professional who prepared the Will

Explanation: If a Will is duly executed and appears rational, capacity will be presumed. However, if the Will is challenged on the basis that the testator lacked capacity, then the burden of proof is on the person challenging Will. C is correct. 
Rationale: coursebook – 8.3.4 No presumption arises, page 228


Question 10
Module ref: 9(b) – Revocation and alteration of wills

Anna made a Will 10 years ago. Her Will included a legacy of £3,000 to her only grandchild, Peter Smith. Peter recently visited Anna at her house and told her that he had graduated from university with a first-class degree. Anna decided to increase his legacy and after Peter had left her house, Anna amended her Will as follows:

            five thousand pounds (£50000) 
“I give                                                          to my grandson, Peter Smith, absolutely.”

The amendment was not witnessed but Anna placed her initials in the margin next to the amendment.

What amount of legacy, if any, will Peter now be entitled to receive under Anna’s amended Will?

· A: £3,000
· B: £5,000
· C: £50,000
· D: Nothing (CORRECT)

Explanation: Alterations must be executed in the same way as a Will, S21 Wills Act 1837. They must be initialled by both the testator and the witnesses. The alteration here was initialled by Anna in the margin but was not witnessed and so is not valid. The original gift has been obliterated so Peter will receive nothing.
C is correct. 
Rationale: coursebook – 9.3 Alterations of wills, page 244


Question 11
Module ref: 2(a) – Creation of trusts 

Complete the paragraph below by selecting the correct words from the drop-down options to provide a correct statement about the creation of a trust.

A trust is a legal relationship created during the lifetime or on the death of the [Gap 1] where assets are placed under the control of a trustee for the benefit of a [Gap 2]. Legal title to the trust assets passes to the [Gap 3] but must be kept separate from their own assets.

Options:

	Gap 1
	beneficiary
	settlor (CORRECT)

	Gap 2
	beneficiary (CORRECT)
	settlor

	Gap 3
	beneficiary
	trustee (CORRECT)



Explanation: A trust is a legal relationship created during the lifetime or on the death of the settlor where assets are placed under the control of a trustee for the benefit of a beneficiary. Legal title to the trust assets passes to the trustee but must be kept separate from their own assets.
Rationale: coursebook – 2.3 How to create a trust, page 21


Question 12
Module ref: 6(b) – Content and structure of a will

Complete the paragraph below by selecting the correct words from the drop-down options in respect of the formalities to make a Will.

The testator can sign the Will while they are alone, provided that they [Gap 1] in the presence of two witnesses; those witnesses [Gap 2] present at the same time as each other.

Options:

	Gap 1
	acknowledge their signature (CORRECT)
	re-sign

	Gap 2
	need not be
	need to be (CORRECT)



Explanation: The testator can sign the Will while they are alone, provided that they re-sign or acknowledge their signature in the presence of two witnesses: those witnesses need to be present at the same time as each other. 
Rationale: coursebook – 6.3.1 s9 Wills Act 1837, page 159





Question 13
Module ref: 9(b) – Revocation and alteration of wills

Emily wishes to review her Will that she made in 2008. Her Will is quite complex. It includes a number of specific and pecuniary legacies, including pecuniary legacies of £500 to each of Emily’s five named grandchildren. Two of the specific legatees have died. Emily wishes to increase the amount of the pecuniary legacies to £1000 to each grandchild and to include her newly-born grandchild

How should you best advise Emily as to the action that is required in relation to her Will? 

Emily should

· A: make a new Will to make appropriate changes (CORRECT)
· B: make handwritten amendments to the existing Will 
· C: make a codicil 
· D: write a note expressing her wishes to be placed with her Will

Explanation: Where a testator makes handwritten amends to an existing Will, issues of due execution and of validity of the amend can arise. A codicil can be used to make simple amends. A letter placed with the Will would not be effective unless it complied with s9 Wills Act 1837. Here there are a number of amends and as the Will was made in 2008 it would benefit from a review. A new Will would be the best way to address the changes required and to review the previous Will to ensure it meets the client’s current requirements. A is correct. 
Rationale: coursebook – 9.3 Alterations to wills, page 244


Question 14
Module ref: 4(a) – The role of personal representatives

Personal representatives have various duties under the Administration of Estates Act 1925 in relation to the deceased’s estate.

Which TWO of the following statements correctly describe such duties of personal representatives? 

Personal representatives have a duty to

· A: pay the debts of the deceased (CORRECT)
· B: continue to run a business owned by the deceased on a commercial basis 
· C: sell all the deceased’s assets held at the date of death
· D: distribute to the beneficiaries correctly entitled (CORRECT)

Explanation: The duties of a personal representative as set out in the Administration of Estates Act (AEA) 1925 (as amended) are to:

1. Collect and safeguard assets – but not all property devolves on the Personal Representatives
2. Pay debts of the deceased and 
3. Distribute to beneficiaries entitled.

B is not correct. C is not correct as there are certain assets, e.g. joint property, property that the beneficiaries wish to be transferred etc. that the Personal Representatives will not sell. A and D are correct.
Rationale: coursebook – 4.2 Powers, duties and liabilities of personal representatives, page 87


Question 15
Module ref: 3(a), (b) – Risk management in wills and probate

You have visited Duran, an elderly gentleman, to take his instructions to make a new Will. You have some concerns about his testamentary capacity.

Which TWO of the following statements describes best practice as to what you should do in this situation?

You should

· A: refuse to act because there is an obvious conflict of interest between you and Duran
· B: arrange for Duran’s doctor to provide a detailed report on his capacity to make a Will (CORRECT)
· C: make a detailed file note of your meeting with Duran and your concerns (CORRECT)
· D: make contact with Duran’s family members to discuss your concerns and obtain their confirmation that he has capacity to make a Will

Explanation: If there is concern about the capacity of a client then, to avoid a challenge, it is best practice to ensure that a medical report is obtained from the client’s doctor and kept on file, and also that detailed file notes are kept. Refusing to act does not assist your firm, or resolve the problem. Reference to family members, particularly if they are beneficiaries, could raise concerns and support challenges. B and C are correct.
Rationale: coursebook – 3.3.3 Capacity report, page 75


Question 16
Module ref: 4(b) – The role of personal representatives

You have been appointed by Farouk’s executor to deal with the administration of Farouk’s estate. Farouk died in Kempston; he was a UK citizen who had lived in Kempston for 20 years and had a business operating in the Kempston area. He also owned a property in Egypt, inherited from his parents.

Where should statutory advertisements be placed to protect Farouk’s executor from personal liability to unknown creditors?

Statutory advertisements should be placed in 

· A: The Gazette only
· B: The Gazette and a local newspaper circulating in the Kempston area
· C: a local newspaper circulating in the Kempston area only
· D: The Gazette and local newspapers circulating in the Kempston area and in Egypt (CORRECT)

Explanation: s27 Trustee Act 1925 provides protection from unknown creditors provided relevant notices have been placed in The Gazette (formerly The London Gazette) and in local newspapers where the deceased lived, owned property and ran a business. D is correct.
Rationale: coursebook – 4.3.1 s27 Trustee Act advertisements, page 99

Question 17
Module ref: 5(c) – Will drafting – preliminary considerations

Ashleigh and Benedict are the parents of Chloe, aged 10 years. Following their marriage, Ashleigh and Benedict both made Wills appointing Yolanda, Ashleigh’s sister, to be Chloe’s guardian should they die while Chloe was a minor. However, following their recent divorce, Benedict has instructed you to make a new Will and wishes to include a provision for his sister, Sara, to be Chloe’s guardian in place of Yolanda. Ashleigh has not changed her Will.

Which ONE of the following statements correctly describes the position should Benedict pre-decease Ashleigh while Chloe is still a minor?

· A: Sara will become Chloe’s guardian acting jointly with Ashleigh
· B: Ashleigh will have sole responsibility for Chloe (CORRECT)
· C: Chloe may choose whether she wishes Ashleigh or Sara to have responsibility for her
· D: A guardian will have to be appointed by the court

Explanation: The appointment of a guardian can take effect only when the surviving parent dies. If Benedict pre-deceases Ashleigh she would remain the parent and the person with sole responsibility for Chloe. Sara’s appointment would not take effect. B is the correct answer. 
Rationale: coursebook – 5.5. Guardians, page 116


Question 18
Module ref: 9(a) – Revocation and alteration of wills

It is possible for a Will to be revoked after it has been made by a testator.

Which TWO of the following statements correctly describes the effect of the rules relating to the revocation of Wills?

· A: A new Will automatically revokes an earlier Will
· B: Where a Will is known to have been in the possession of the testator and cannot be found after reasonable searches, it is presumed that the testator destroyed it with the intention of revoking it (CORRECT)
· C: Where two Wills exist, they will be read together, provided that the later Will does not contain a revocation clause (CORRECT) 
· D: A new Will must include a revocation clause if it is to revoke an earlier Will

Explanation: A later Will does not automatically revoke an earlier Will unless it contains a revocation clause or implies revocation by dealing with the whole estate. However, a revocation clause is not essential. A and D are not correct. Where a Will is known to have been in the possession of the testator and cannot be found after reasonable searches, it will be presumed that the testator destroyed it with the intention of revoking it. Where two Wills exist, and the later Will does not contain a revocation clause, they will be read together and if the later Will deals with the whole estate, then the earlier Will is revoked. B and C are correct.
Rationale: coursebook – 9.2 Revocation of wills, page 234

Question 19
Module ref: 7(c) – Mirror and mutual wills; classes of gift; failure of gifts

In his Will made 10 years ago, Johan bequeathed his classic Jaguar motor car to his grandson, Davy. Unfortunately, six months ago that car was stolen. Johan had received payment under his car insurance policy and had agreed to buy a Porsche motor car when he suddenly died two weeks ago. Davy wishes to know how his legacy will be satisfied, if at all.

Davy will receive

· A: the insurance monies 
· B: the Porsche motor car Johan had agreed to buy
· C: nothing (CORRECT)
· D: the value of the Jaguar motor car at the date of the Will

Explanation: This is a specific gift of the Jaguar motor car. Where the subject matter of a specific gift no longer exists at the date of death then the legacy adeems and the beneficiary receives nothing. C is correct. 
Rationale: coursebook – 7.4.4 Ademption, page 195



Question 20
Module ref: 7(a) Mirror and mutual wills; classes of gifts; failure of gifts

A trainee lawyer is asking their supervisor about the creation of mutual Wills including, in particular, the legal requirements for their creation.

Which ONE of the following statements in relation to those requirements is the best response that the supervisor should provide?

The Wills must

· A: be made in identical terms to each other so that the disposition of assets is to exactly the same beneficiaries in each Will
· B: expressly state that they are mutual Wills and each must contain an undertaking not to amend or revoke the Will after the death of the first testator
· C: contain an express declaration of a constructive trust in favour of the named beneficiaries
· D: be preceded by a joint agreement not to amend or revoke the Wills after the death of the first testator (CORRECT)

Explanation: as above
Rationale: coursebook – 7.2.2 Mutual wills, page 181



Question 21
Module ref: 7(c) Mirror and mutual Wills; classes of gift; failure of gifts: 10f Wills gifts; key administrative clauses in Wills

Which of the following TWO statements correctly describe the impact of the lack of a survivorship clause on inheritance and Inheritance Tax where persons leave property to each other and die in circumstances where there is no evidence indicating who died first?

· A: The two persons will be deemed to have died at the same time
· B: The younger will be deemed to have survived the older (CORRECT)
· C: The estate of the younger person will include assets inherited from the older person for Inheritance Tax purposes
· D: The estate of the younger person will not be liable for Inheritance Tax on the assets inherited from the older person (CORRECT)

Explanation: Where two or more people die in circumstances that make it difficult to decide who died first, the commorientes rule under S184 law of Property Act (LPA) 1925 applies. Under this rule it is presumed that the younger survived the older. The inclusion of a survivorship clause will prevent the commorientes rule applying. B is correct. 
Rationale: coursebook – 7.4.2 Commorientes rules, page 191

For IHT purposes, if the commorientes rule applies s4(2) Inheritance Act (ITA) 1984 deem that both parties die in the same instant. So the value of the younger party’s estate does not include property inherited from the older party as IHT applies only to property beneficially owned before death. D is correct.
Rationale: coursebook – 10.7 Survivorship clauses, page 270



Question 22
Module ref: 11(a) – Intestacy

Complete the paragraph below by selecting the correct words from the drop-down options to explain the right of a surviving spouse to request appropriation of the family home on intestacy.

On an intestacy, the surviving spouse can require the personal representatives to appropriate the family home to the surviving spouse. This right to appropriate must be exercised within [Gap 1] months of the date of the grant. The family home must be valued at the date of [Gap 2].  

Options:

	Gap 1
	six
	twelve (CORRECT)

	Gap 2
	appropriation (CORRECT)
	the grant



Explanation: On an intestacy, the surviving spouse can require the personal representatives to appropriate the family home to the surviving spouse. This right to appropriate must be exercised within twelve months of the date of the grant. The family home must be valued at the date of appropriation. 
Rationale: coursebook – 11.7.5 The family home, page 292




Question 23
Module ref: 10(g) – Wills – gifts; key administrative clauses in wills

A deceased’s residuary estate is currently held on behalf of a beneficiary (now aged 17), subject to a condition that they will not inherit until they attain the age of 25. The beneficiary is about to start a university degree course and has requested the trustees to provide financial assistance for course fees and accommodation costs from the trust fund.

Do the trustees have power to agree to the beneficiary’s request under the Trustee Act 1925?

Yes, they may use their power of 

· A: maintenance to advance the whole of the beneficiary’s presumptive share of the trust fund
· B: advancement to advance up to the whole of the beneficiary’s presumptive share of the trust fund (CORRECT)
· C: advancement to advance up to half of the beneficiary’s presumptive share of the trust fund
· D: appointment to pay an amount to the beneficiary as is agreed by the court


Explanation: B is correct. Trustees have the power to advance the whole of a beneficiary's presumptive share under s32 Trustee Act (TA) 1925. Previously, the power was limited to half of a beneficiary’s presumptive share, therefore C is incorrect. S31 TA 1925 gives the personal representatives the power to apply income for the maintenance, education or benefit of the minor providing there is no prior life interest.
Rationale: coursebook – 10.8.6 Advancement (s31 and s32 Trustee Act 1925), page 274


Question 24
Module ref: 3(a) – Risk management in wills and probate + 7(a) – Mirror and mutual wills; classes of gift; failure of gifts

Frank and Nicola are cohabitees who own a buy-to-let property (‘the house’) which is currently owned by them as beneficial joint tenants. Frank has two adult sons from a previous relationship and Nicola has an adult daughter from a previous relationship. They each want to ensure that their beneficial interest in the house passes to the three children in equal shares.

Which ONE of the following best describes the action Frank and Nicola will need to take to ensure that their wishes are fulfilled in respect of the house?

· A: Sever the beneficial joint tenancy and each rely on the intestacy rules for their beneficial interest in the house to pass to the children in equal shares
· B: Retain the beneficial joint tenancy and make mirror Wills, each leaving their beneficial interest in the house directly to the children in equal shares rather than to the survivor
· C: Retain the beneficial joint tenancy and make mirror Wills, each leaving their estate to the survivor with a substitutional gift of the house to the children in equal shares
· D: Sever the beneficial joint tenancy and make mutual Wills, each leaving their beneficial interest in the house to the children in equal shares rather than to the survivor (CORRECT)

Explanation: Where property is held as joint tenants it will not form part of the estate of the first joint tenant to die but will pass automatically to the surviving joint tenant so B and C will not achieve the aims of Frank and Nicola. Option A will not achieve the aim to pass the property to the children in equal shares as under intestacy rules Frank’s 50% share will pass to his two sons, so 25% each of the property, whereas Nicola’s 50% share will pass to her daughter. Frank and Nicola need to sever the joint tenancy so that the property is held as tenants in common and then make mutual Wills (Wills that the testators agree cannot be changed on the death of the first testator) which express their intention.
Rationale: coursebook – 9.2.9 Severance of joint tenancy, page 243 and coursebook – 7.2.2 Mutual wills, page 181






Question 25
Module ref: 4(a) – The role of personal representatives

What is the position about the remuneration of a professional executor for their services?

A professional executor

· A: is able to charge for their professional services under the provisions of the Trustee Act 2000 (CORRECT)
· B: requires the written agreement of the residuary beneficiaries to be able to charge for their professional services
· C: can charge for their professional services only if there is a charging clause in the Will
· D: cannot charge for their professional services if they are left a pecuniary bequest under the Will

Explanation: Professionally drafted Wills normally include a charging clause, which allows professional executors to charge for their work. However, these clauses were construed restrictively by the courts. The Trustee Act (TA) 2000 has addressed the issues and allows a professional executor acting in that capacity to charge for time spent in the role. A is correct. 
Rationale: coursebook – 5.4.1 Purpose, page 114


Question 26
Module ref: 8(a) – Capacity to make a will

Some months ago, you took instructions from an elderly client to prepare a new Will. You have prepared the client’s Will in accordance with their instructions. The client has been unwell and has recently moved into a care home. This has led to a delay in arranging an appointment to execute the Will. When you arrive at the care home to see the client for the Will to be executed, you are concerned that the client’s health has deteriorated.

Which TWO of the following are the most relevant as factors in determining whether the client had testamentary capacity at the time of execution of the Will?

The client

· A: had the required capacity at the date they instructed you to prepare their Will (CORRECT)
· B: confirmed their instructions in writing shortly after your initial meeting
· C: had a close relative present at the time of execution who confirms that the client is fully aware of what they were doing
· D: understood at the time of execution that they were executing the Will for which they had given instructions (CORRECT)

Explanation: As a general rule a testator needs to have testamentary capacity at the date of execution. However, this is subject to the Parker and Felgate exception. Where a Will has been prepared by a professional and according to the testator’s instructions and at the time of instructing the testator had capacity, then the Will is valid at the time of execution provided the testator understood that they were executing the Will for which they had given instructions. A and D are correct. Rationale: coursebook –8.2.4 Parker v Felgate [1883], page 223


Question 27
Module ref: 6(b) – Content and structure of a will

What is the correct statement of an attestation clause?

An attestation clause

· A: must be included in a Will
· B: is required to comply with the formalities of S9 Wills Act 1837
· C: raises a presumption of due execution (CORRECT)
· D: must state the names of the testator and the witnesses 

Explanation: An attestation is recommended but not essential to the validity of the Will. It confirms compliance with the formalities stated in S9 Wills Act 1837. Although not required by S9, an attestation clause does raise a presumption of due execution. It can take a short form or a longer form but does not have to name the testator and witnesses. C is correct. 
Rationale: coursebook – 6.3.7 Attestation clause, page 223







Question 28
Module ref: 5(f) – Will drafting – Preliminary Considerations

John died recently after a short illness. Two years ago, John and his former wife, Isabel, were divorced. John then made a new Will leaving his entire estate to a local animal charity.

Which ONE of the following individuals is entitled to make a claim under the Inheritance (Provision for Family and Dependants) Act 1975 in relation to John’s estate?

· A: Bailey, John’s grandson, who is about to start university and who had been promised £5,000 by John. John had not made any previous gifts to Bailey
· B: Sheryl, a woman that John met a year ago, who moved in to live with him as a cohabitee three months ago. Sheryl paid John rent and contributed equally to all household outgoings
· C: Ron, who worked as John’s gardener, who has not been paid for six months
· D: Isabel, who has not remarried and who is currently receiving state benefits (CORRECT)

Explanation: The Inheritance (Provision for Family and Dependants) Act 1975 allows certain categories of people listed in s1 to make a claim for reasonable financial provision, including:

· a former spouse, or civil partner who has not remarried. D is correct
· a person who has been living in the same household as a spouse for at least two years
· a person treated as a child of the family
· a person maintained by the deceased.

Bailey has been promised a one-off gift and does not qualify and is not maintained by John. Sheryl has been living with John for only three months and financially supports herself and so has no claim. Ron’s relationship with John is contractual and so he has no claim. Isabel can claim as a former spouse who has not remarried. D is correct.
Rationale: coursebook – 5.8 Claims that may be made against the estate, page 131



Question 29
Module ref: 7(b) – Mirror & mutual Wills; classes of gifts; failure of gifts 

A testator’s Will gives a life interest in the residuary estate to his wife, and then a class gift in remainder ‘to all my grandchildren’. The testator died three years ago, and his wife died last week. At the testator’s death he had four grandchildren aged 21, 19, 14 and 12. A fifth grandchild was born last year.

When does the class close?

The class closes when the

· A: testator dies
· B: life tenant dies (CORRECT)
· C: Will was executed
· D: fifth grandchild was born

Explanation: Class closing rules have been devised to assist in identifying who falls within a description such as ‘children’. Where a life interest is followed by a class gift, e.g. ‘all my grandchildren’, the gift becomes vested and the class closes when the life tenant dies. B is correct.
Rationale: coursebook – 7.3.1 Class gifts and class closing rules, page 181


Question 30
Module ref: 3(a) – Risk Management in Wills and Probate 

A new client wishes to make a Will and attends a meeting with her lawyer. It soon becomes apparent that English is not her first language. She is accompanied by her adult son (who has an excellent command of English) and also by a friend of the son (to whom the client wishes to give a bequest).

What is the best practice on the part of the lawyer as regards providing an interpreter for the client?

· A: Allow the son to interpret for the client
· B: Allow the friend to interpret for the client
· C: Arrange for an independent interpreter to be present (CORRECT)
· D: Arrange to refer the client to a law firm with staff who speak her language

Explanation: Option A would raise a concern of undue influence; Option B would raise a concern of undue influence; Option C meets professional requirements, manages the risk of undue influence, protects the firm from any claim and retains the business; Option D would result in an unnecessary loss of business. Option C is correct.
Rationale: coursebook – 3.2.8 Clients speaking foreign languages, page 63


SECTION B – Progressive case study (70 marks)


Introduction
You are a trainee lawyer working in the Wills and Probate department of Kempstons Law LLP.

You are preparing for an appointment at your office with Roger Gates, who is a client of your Family Law Department. His address is Apple Trees, 26 Orchard Lane, Kempston Parva, MK26 11XX.

Roger is a 70-year-old gentleman. Shortly after the death four years ago of his first wife, Sadie, Roger met Bella, a divorcee 20 years younger than him. They married after a whirlwind romance. Roger has three children from his first marriage. Neither Roger nor Bella has any other children.

Roger now recognises that his marriage to Bella was an error of judgement and has contacted your firm for advice regarding a divorce. He has already been advised by the relevant partner in your Family Law Department that, in the light of the facts he has given, he also needs to consider what action to take about his existing Will, which he made shortly after his marriage to Bella.


QUESTION 1 (14 marks)

Narrative
At your meeting, Roger says that he has decided to divorce Bella and has been advised that he should make a new Will as a matter of urgency. He and Bella are still living together at the family home, Apple Trees, but their relationship is very strained, resulting in increasingly angry rows.

Roger explains that, when he married Bella, he made a Will under which she was the sole beneficiary. However, last week, following another blazing row with Bella, he screwed up his Will and threw it on a lit bonfire. He told Bella that he feels that she married him only for his money but that she would not be getting any of his assets when he died. Bella retorted that burning the Will made no difference as she had kept a copy of the executed Will and so she would inherit his wealth when he died.

Roger is currently undergoing medical checks and is very concerned about his health. He is finding the divorce challenging and is considering delaying dealing with a new Will until after the divorce. He asks what would happen to his estate if his current Will has been validly revoked.



Question 1a
(4 marks) 
Module ref: 11(a) Intestacy; 9(a) revocation

Select the TWO statements that provide Roger with correct advice about the effect of him burning his Will

· Roger’s Will has been revoked and so he would die intestate and the intestacy rules would apply (CORRECT)
· As a surviving spouse, Bella would inherit everything under the intestacy rules
· Bella would receive the statutory legacy and personal chattels. The residue would pass 50% to Bella and 50% to Roger’s three children (CORRECT)
· As a copy of Roger’s Will exists it has not been revoked and Roger will die testate

Explanation
S20 Wills Act 1837 contains the rules on revocation. A Will can be revoked in a number of ways, including by a later Will or by destruction. Therefore, the intestacy rules will apply and Bella would receive the statutory legacy and personal chattels. The residue would pass 50% to Bella and 50% in equal shares to his three children.
Rationale: coursebook – 11.6 Statutory order, page 288



Narrative
The meeting continues. Roger tells you that he is concerned about the family home, Apple Trees. This has been his home throughout both his marriages. He and Sadie had always agreed that the survivor should live there and then pass it on to their three children. However, shortly after Roger married Bella, she persuaded him to transfer the property (which has a registered title) into their joint names. They hold the property as legal and beneficial joint tenants. Roger does not now want Bella to inherit his interest in Apple Trees and instead wants to bequeath it to his three children. 


Question 1b
(10 marks) 
Module ref: 5(e) Will drafting – preliminary considerations; 3(a) Risk management in Wills and Probate

In light of the facts as they are now, what advice should you give Roger as to:

· whether a bequest of Apple Trees to his three children would achieve Roger’s wishes, and
· what, if any, additional action is required.

(10 marks)


Expected content (levels-based assessment)

· Apple Trees is currently held by Roger and Bella as legal and beneficial joint tenants.
· Property owned as joint tenants will fall outside the deceased’s estate and will pass automatically to the surviving joint tenant. 
· In this case, it would pass automatically to Bella. 
· Roger cannot therefore currently bequeath Apple Trees to his children. Making a Will to that effect would be ineffectual and would not sever the joint tenancy. 
· However, Roger could sever the beneficial joint tenancy during his lifetime. 
· Apple Trees would then be owned by Roger and Bella as beneficial tenants in common with each owning 50%. 
· A notice of severance would need to be completed. 
· The notice would need to be signed by Roger and served on Bella.
· A Form A restriction should be registered with the Land Registry.
· Roger could then bequeath his 50% share to his children.

Rationale: coursebook – 9.2.9 Severance of joint tenancy, page 243 



	Mark range
	Likely characteristics of candidate’s answer

	0-3

	Knowledge and understanding
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	4-6


	Knowledge and understanding
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	7-10

	Knowledge and understanding
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 






QUESTION 2 (17 marks)

Narrative
The meeting ends. The following week, and after some further thought, Roger instructs you to go ahead and draft his new Will. 

Roger states that he wishes:

· all five of his grandchildren to each be given a legacy of £1000;
· the residue to be divided equally between his three children.

He provides the following additional details regarding his three children:

1. His daughter Denise, aged 35, is married to Aftab; they have three children, Bobby, aged 17, Flora, aged 13, and Isla, aged 11. Denise lives near Roger. 
2. His son Mike, aged 32, has emigrated to Australia. Mike has two children Toby, aged 6, and Sam, aged 4.
3. His daughter Joanne, aged 30, is single and lives in rented accommodation and has no children. 

Roger has a strained relationship with Joanne. He explains that she has never held down a job and she is not good with managing money. Further, relations between Denise and her siblings have not been good since Roger married Bella as it was Denise who introduced her father to Bella.

You advise Roger that he will need to consider who he would like to appoint as executor/s in the Will. He indicates that he is undecided. In his previous Will he appointed his previous firm of lawyers to act as his executor but he is very conscious of his estate incurring costs and fees and he is now possibly thinking of either appointing his children as executors, or his close friends, Joy and Fred, whom he has known since schooldays and who have known the children all their lives. Joy and Fred now live near to your law firm.



Question 2a
(6 marks) 
Module ref: 5(b) Will drafting – preliminary considerations

Bearing in mind your professional and ethical responsibilities, explain the most appropriate choice for Roger to appoint as his executors.

(6 marks) 


Expected content (levels-based assessment)

· Candidates should advise fairly and openly in the client’s best interests and avoid influencing the decision to appoint their firm as executor on the basis that they would be paid for that role.
· In the circumstances it is most appropriate to suggest that their firm is appointed as they have expertise and are independent but would need to confirm that they will incur costs and fees, which Roger does not want.
· Joy and Fred could be appointed as they will have knowledge of the testator and the family. 
· Beneficiaries can also be appointed, which would be all three of Roger’s children; however Mike is in Australia, which is not very convenient.
· Joanne is not good with money, so she may not be a suitable choice.
· Denise is not on good terms with her siblings and may cause friction.

Rationale: coursebook – 5.3.1 Types of executor and trustee, page 110







	Mark range
	Likely characteristics of candidate’s answer

	0-2

	Knowledge and understanding
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	3-4


	Knowledge and understanding
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	5-6

	Knowledge and understanding
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 





Narrative
Having been presented with the options and having received your advice, Roger decides that he will appoint Joy and Fred to act jointly as his executors. He confirms that he has discussed this with Joy and Fred, and they are prepared to take on the role. They have asked whether this will involve any financial burden on them. They are self-employed running their own greengrocery business so time is a valuable commodity for them. Roger has decided that he would like them to receive reasonable compensation for the time that they will need to commit to performing their role as executors. 

Question 2b
(3 marks) 
Module ref: 4(c) The role of Personal Representatives


The statements below refer to the principles that apply in compensating lay executors for undertaking their role.

Select the THREE statements that are correct.

· A: Friends and family who are lay executors are generally entitled to charge remuneration
· B: Friends and family who are lay executors are not generally entitled to charge remuneration (CORRECT)
· C: They can be reimbursed for expenses under the Trustee Act 2000 but only if the beneficiaries agree
· D: They are entitled to be reimbursed for expenses under the Trustee Act 2000 (CORRECT)
· E: The Will can include legacies for lay executors in recognition of them acting (CORRECT)
· F: The Will cannot include legacies lay executors in recognition of them acting


Explanation:
Friends and family who act as lay executors are not generally entitled to remuneration for acting, although they are entitled under the Trustee Act (TA) 2000 to be reimbursed for their expenses. They do not need the beneficiaries to approve this reimbursement. If a testator wishes to appoint lay executors and to allow them some remuneration, this can be achieved through a pecuniary legacy given in the Will.
Rationale: coursebook – 4.2.6 Charging to act, page 97



Narrative
Having resolved the appointment of executors, you confirm with Roger your understanding that he wishes all five of his grandchildren to each be given a legacy of £1000, with the residue to be divided equally between his three children.

However, he has for some time had worries about Joanne’s reckless behaviour and about whether she would be able to manage her inheritance sensibly.

Roger asks for your advice about how best to draft his Will to address his concerns about Joanne managing her inheritance.


Question 2c
(3 marks)
Module ref: 2(c) Creation of trusts

Complete the paragraph below to provide the best advice as to how the Will should be drafted to address Roger’s concerns about Joanne managing her inheritance.

A [Gap 1] trust could be included in Roger’s Will in relation to his daughter Joanne’s share of the residue. This would give Joy and Fred as trustees [Gap 2] power as to how the [Gap 3] from Joanne’s share of the residue should be applied in her favour. 

Options:

	Gap 1
	discretionary (CORRECT)
	life-interest
	statutory

	Gap 2
	absolute (CORRECT)
	limited
	statutory

	Gap 3
	capital
	capital and income (CORRECT)
	income




Explanation 
A discretionary trust could be included in Roger’s Will in relation to his daughter Joanne’s interest. This would give Joy and Fred as trustees absolute power as to how the capital and income from Joanne’s share of the residue should be applied. 
Rationale: coursebook – 2.4.3.2 Discretionary trusts, page 33


Narrative 
It is now a week later. You have drafted the new Will, which includes the standard attestation clause, and it has been approved by Roger. You contact Roger to arrange execution of the Will. You suggest that Roger could do this either at your office or that you could visit him at his home.

Roger tells you that he does not want Bella, who is still living at Apple Trees, to know what he is doing. Roger believes that she has her suspicions and is keeping a close eye on his movements. Roger goes on to tell you that Bella is currently away visiting friends for a week and so now would be a good time to execute the Will.

However, as he is currently unwell, he is unable to visit the office, and he feels that a home visit would not be a good idea for your own health.

He has, therefore, asked for the Will to be sent to him so that he can arrange its execution. Afterwards, he intends to retain the original of the executed Will, which he will place in his safe at home. 


Question 2d
(5 marks)
Module ref: 6(b) Content and structure of a Will

What instructions should you give Roger about how his Will should be correctly executed?

(5 marks)


Potential answer content (points-based assessment)

· The Will must be signed where indicated by the testator and signed in the presence of two witnesses, who must be present at the same time (1).
· The witnesses should then add their signatures and details where indicated, in the presence of the testator (1).
· It should be emphasised that although the Wills Act provides that neither witness needs to be present when the other signs the Will, this Will, as it is professionally drawn, contains an attestation clause that the Will must be signed in the presence of both witnesses (1) and they should sign in the presence of each other (1).
· The witnesses should not be beneficiaries under the Will as if they are, their gift will lapse (1).
· The witnesses should not be the spouses or partners of beneficiaries as if they are, their gift will lapse (1).

Rationale: coursebook – 6.3.1 s9 Wills Act 1837, page 159


QUESTION 3 (16 marks)

Narrative
You send the Will to Roger with appropriate instructions. Roger sends you a copy of the Will, from which you can see that it has been validly executed.

It is now 10 months later. Joy and Fred contact you to inform you that Roger died yesterday after a short illness.

Joy and Fred tell you that Denise has given them the original Will in an envelope, which she found in her father’s safe. Joy and Fred send the Will to you.

On receipt of the Will, you see that Roger appears to have made an amendment to the Will and that the original amount of £1,000 to the grandchildren has been increased by Roger to £2000.

            two thousand pounds (£2000) RG
“I give one thousand pounds (£1000) to each of my grandchildren absolutely.”


Question 3a
(3 marks)
Module ref: 9(b) – Revocation and alteration of wills

Joy and Fred ask for your advice concerning the alteration made by Roger.

Select the THREE correct statements from the list below.

· The Wills Act 1837 contains the rules regarding alterations to a Will once it has been executed (CORRECT)
· The Wills Act 1837 prohibits alterations to a Will once it has been executed
· Any alterations need only be initialled by the testator if they are to be valid
· Any alterations should be initialled by both the testator and the witnesses if they are to be valid (CORRECT)
· The alteration is valid and the grandchildren will receive £2000 each
· The alteration is not valid. The grandchildren will receive the original bequest of £1000 each as it is visible (CORRECT)


Explanation
The Wills Act 1837 contains the rules regarding alterations to Wills. Alterations to a Will must be executed in the same manner of the Will itself as the Will, s20 Wills Act 1837. Alterations must be initialled by both the testator and the witnesses. Where an alteration has been made but not properly executed, as here, it will not be valid. However, where the original wording is apparent then the original bequest can be honoured. Roger’s grandchildren will receive £1000.
Rationale: coursebook – 9.3 Alterations of wills, page 244


Narrative
You give advice to Joy and Fred, and the following day they contact you to say that they should also have told you that when Roger was diagnosed with his illness, his son, Mike, decided to visit him. However, Mike was taken ill on his flight from Australia; he suffered a fatal heart attack, dying two days before his father. Tragically, last month one of Mike’s children, his son, aged six, had also died on a school trip. Mike’s wife had not accompanied Mike on the trip as she was seven months’ pregnant with his child. Joy and Fred ask how this affects the distribution of Roger’s estate.

You remind yourself of the contents of Roger’s Will, which provides that:

‘I give the residue of my estate to my children Denise, Mike and Joanne in equal shares’

The Will goes on to distinguish between Denise and Mike, who were to receive an absolute entitlement, and Joanne, whose entitlement was subject to a trust.

The Will does not modify or exclude section 33 Wills Act 1837.



Question 3b
(10 marks)
Module ref: 7(c) – Mirror and Mutual Wills; classes of gift; failure of gifts

What will be the effect of these new circumstances on the distribution of Roger’s estate?

(10 marks)



Potential answer content (levels-based assessment)

· The general rule is that if a beneficiary pre-deceases the testator, the gift will lapse. 
· The effect of the doctrine is that the lapsed gift falls into the residual estate.
· However, S33 Wills Act 1837 provides an exception to the doctrine of lapse. 
· S33 applies where a gift is left to a child, or remoter issue. 
· Under S33 where the beneficiary has pre-deceased the testator leaving issue and the issue are living at the time of the testator’s death, they can inherit their parent’s bequest unless there is a contrary intention in the Will.
· Here Mike has pre-deceased his father and Mike's son has pre-deceased both Mike and his grandfather.
· And Mike’s son, Toby, being only six, has no children of his own.
· There is no contrary intention as to inheritance because the wording of the Will does not indicate such an intention.
· As Mike’s son, Toby, has also pre-deceased Roger, s33 does not operate in the son’s favour.
· As Mike’s wife was seven months’ pregnant, the unborn child is en ventre sa mere and so will be entitled under s33.
· In consequence, Mike’s surviving child, Sam, and the unborn child will take Mike’s 1/3 of residue in equal shares.

Rationale: coursebook – 7.4.3 s33 Wills Act 1837, page 192


	Mark range
	Likely characteristics of candidate’s answer

	0-3

	Knowledge and understanding
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	4-6


	Knowledge and understanding
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	7-10

	Knowledge and understanding
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 





Narrative 
In the same conversation, Joy and Fred tell you that Roger’s divorce was finalised two months before Roger died. Bella was given a significant sum as part of the financial arrangements on the divorce but Roger had managed to negotiate a settlement that allowed him to retain Apple Trees. Joy and Fred have heard that the family are concerned that Bella may now try to obtain more money by making a claim against Roger’s estate as Bella has not remarried or entered into a civil partnership. They ask for your advice. You advise that it is possible that a claim might be made by Bella under the Inheritance (Provision for Family and Dependants) Act 1975.


Question 3c
(3 marks)
Module ref: 5(g) – Wills drafting – preliminary considerations

Complete the paragraph below to confirm the position where a claim is made under the Inheritance (Provision for Family and Dependants) Act 1975.

The Inheritance (Provision for Family and Dependants) Act 1975 allows certain individuals to make a claim against a deceased’s estate. A former unmarried spouse can claim for financial provision that is [Gap 1] in all the circumstances for their [Gap 2] The court must consider: The financial resources and needs of the applicant, and obligations and responsibilities of the deceased towards the applicant. Obligations include [Gap 3] obligations.

Options:

	Gap 1
	fair and proportionate
	equitable
	reasonable (CORRECT)

	Gap 2
	maintenance (CORRECT)
	subsistence
	welfare

	Gap 3
	both legal and moral (CORRECT)
	only legal
	only moral




Explanation
The Inheritance (Provision for Family and Dependants) Act 1975 allows certain individuals to make a claim against a deceased’s estate. A former unmarried spouse can claim for financial provision that is reasonable in all the circumstances for their maintenance. The court must consider:

1. The financial resources and needs of the applicant, and
2. Any obligations and responsibilities of the deceased towards the applicant. 

Obligations include both legal and moral obligations.

Rationale: coursebook – 5.8 Claims that may be made against the estate, page 131


QUESTION 4 (11 marks)

Narrative
Joy and Fred confirm that they agreed to be named as executors when Roger asked them, as they wanted to support him. However, they now wish to instruct you to act for them in dealing with the estate as they now admit that they did not know exactly what they were taking on.

They are concerned about what their responsibilities will be, as they know that Roger was not good at maintaining accurate paperwork during his illness and are worried that there may be a number of unpaid bills to deal with.

They also have concerns about Bella. Although Roger’s divorce from Bella was finalised two months ago and Roger was ultimately able to keep Apple Trees as his home, Bella has already been in touch to say that she wants some of the contents of the house and needs to collect the keys as Roger had changed the locks.

As an initial part of your advice, you explain that if they instruct you to act, they will still have duties and liabilities as personal representatives. They ask you to explain more about this.

Question 4a
(4 marks)
Module ref: 4(a) – The role of Personal Representatives

Select the FOUR correct statements from the list below, concerning the duties of personal representatives to provide a suitable explanation to Joy and Fred.

Personal representatives should

· A: apply for a grant immediately after the death of the testator
· B: exercise such care and skill as is reasonable in the circumstances (CORRECT)
· C: distribute the estate to the beneficiaries correctly entitled (CORRECT) 
· D: not pay debts unless they have been contacted by creditors within two months of death
· E: always allow the family to deal with the deceased’s personal possessions
· F: collect and safeguard assets of the deceased’s estate (CORRECT)
· G: not make any distribution to beneficiaries until the administration is complete
· H: pay the debts of the deceased (CORRECT)

Explanation: Personal representatives are expected to exercise such care and skill as is reasonable in the circumstances. Their duties include a duty to collect and safeguard assets of the deceased’s estate, pay the debts of the deceased and distribute the estate to the beneficiaries correctly entitled.
Rationale: coursebook – 4.2 Powers, duties and liabilities of personal representatives, page 87


Question 4b
(3 marks)
Module ref: 4(b) – The role of personal representatives

Having advised Jo and Fred on the extent of their duties, they go on to ask for advice on their personal liability to unknown creditors and of action they can take to protect themselves.

Complete the paragraph below by selecting the correct words from the drop-down options to provide a statement of correct advice to Joy and Fred in response to their query.

Personal representatives who distribute the assets of the estate will be personally liable to any unpaid creditor regardless of whether they were aware of the claim at the time of distribution. However, under [Gap 1] they can give notice of their intention to distribute. Any creditor with an unpaid bill must then notify the personal representatives of their claim within [Gap 2] of the date of [Gap 3]. 

Options:

	Gap 1
	section 27 Trustee Act 1925 (CORRECT)
	section 29 Trustee Act 2000
	section 32 Trustee Act 1925

	Gap 2
	two months (CORRECT)
	six months
	12 months

	Gap 3
	death
	the grant of representation
	the notice (CORRECT)




Explanation
Personal representatives who distribute the assets of the estate will be personally liable to any unpaid creditor regardless of whether they were aware of the claim at the time of distribution. However, under s27 Trustee Act 1925 they can give notice of their intention to distribute. Any creditor with an unpaid bill must then notify the personal representatives of their claim within two months of the notice. 
Rationale: coursebook – 4.3.1 s27 Trustee Act advertisements, page 99



Narrative
Joy and Fred also require clarification about the gift in Roger’s Will to ‘each of my grandchildren absolutely’. 

They tell you that Denise has three children:

· the eldest, Bobby, was illegitimate, born when Denise was 17, and 
· Flora and Isla, who were adopted as Denise and her husband were unable to have children of their own. 

Roger treated Denise’s children, and Mike’s children, Toby and Sam, as ‘his grandchildren’. Toby has now predeceased Mike. Mike’s widow has now given birth to Mike’s child, a daughter, Sheila.

Fred and Joy understand that Sam will receive legacies but are unclear about whether Bobby, Flora and Isla and the new baby, Sheila, are entitled to a legacy and ask your advice.



Question 4c
(4 marks)
Module ref: 7(b) – Mirror and Mutual Wills; classes of gift; failure of gifts

Advise who will be eligible as a ‘grandchild’ to receive a legacy under the gift in Roger’s Will. Provide support for your answers.

(4 marks)


Potential answer content (points-based assessment)

· A gift to ‘grandchildren’ will include all legitimate children – so Sam will receive a legacy (1).
· It will also include illegitimate children: Family Law Reform Act 1987 (1).
· It will also include adopted children: Adoption Act 1976 and Adoption and Children Act 2002 (1).
· It will also include an unborn child, a child en entre sa mère (1).
· So, in addition to Sam, Bobby, Flora and Isla and the new baby, Sheila, will receive a legacy (1).

Explanation 
A gift to ‘grandchildren’ will include all legitimate children, so Sam will receive a legacy. 
It will also include illegitimate children: Family Law Reform Act 1987, adopted children: Adoption Act 1976 and Adoption and Children Act 2002 and an unborn child en ventre sa mère.
Therefore, Bobby, who is illegitimate, Flora and Isla who are adopted, and Sheila who was not born when Roger died, will receive a legacy.
Rationale: coursebook – 7.3.5.3 Illegitimate children, page 188



QUESTION 5 (12 marks)

Narrative
It is now three weeks later. Joy and Fred have managed to identify Roger’s assets and liabilities, and you have confirmed the values as at the date of Roger’s death.

The details of Roger’s estate are as follows:

	ASSETS
	LIABILITIES

	Apple Trees – £660,000
Bank Account – £2,000
ISAs – £45,000
Other investments – £150,000
Personal possessions – £23,000
	Funeral expenses – £5,000
Outstanding mortgage – £10,000
Other debts – £15,000




Joy and Fred ask whether there will be any liability for Inheritance Tax in respect of Roger’s estate. They confirm that under the Will of Roger’s first wife, Sadie, Roger was the sole beneficiary. Sadie’s estate was relatively modest, as Apple Trees was held in the joint names of herself and Roger as beneficial joint tenants.



Question 5a
(4 marks)
Module ref: 6(a) – Content and Structure of a Will

Complete the paragraph below by selecting the correct words from the drop-down options in respect of the inheritance tax position of Roger’s estate. 

The value of assets are taken at the open market value immediately before [Gap 1]. The net value of Roger’s estate is [Gap 2]. The maximum inheritance tax [Gap 3] potentially available to Roger’s estate is [Gap 4].

Options:

	Gap 1
	Roger’s death (CORRECT)
	Sadie’s death
	The grant of representation is issued

	Gap 2
	£850,000 (CORRECT)
	£865,000
	£880,000

	Gap 3
	exemption
	nil rate band (CORRECT) 
	relief

	Gap 4
	£325,000
	£625,000
	£1,000,000 (CORRECT)



Answer
The value of assets is taken at the open market value immediately before Roger’s death. The net value of Roger’s estate is £850,000. The maximum inheritance tax nil rate band potentially available to Roger’s estate is £1,000,000.
Explanation
The net value of Roger’s estate is the total of the assets that form part of the estate less the liabilities, which include funeral expenses and debts. On the figures provided – £880,000 (assets) less £30,000 (liabilities) = £850,000.
Roger has a Nil Rate Band (NRB) allowance of £325,000. As transfers to spouses are exempt, when Sadie died her Nil Rate Band allowance would not have been used. This can be transferred (TNRB) to Roger, making his cumulative reliefs £650,000. An additional relief of £175,000 is available to each spouse where the family home is bequeathed to children, or lineal descendants by the surviving spouse. And any unused relief can be transferred (TRNRB) on the death of the first spouse. In this case, this allowance would not have been claimed on Sadie’s death as Apple Trees passed by survivorship and so did not pass as part of her estate. However, Apple Trees is part of Roger’s estate and will form part of the residue passing to his three children. So, an additional £175,000 can be claimed for Roger and a further £175,000 transferred from Sadie, making the total relief available £1,000,000.
Rationale: coursebook – 6.2.1 Tax advantages, page 150

Narrative
It is now nine months since Roger’s death. You have just obtained the Grant of Representation, and the family have been informed. Joy and Fred tell you that Bobby, the eldest of Roger’s grandchildren, recently attained the age of 18 and Denise has asked them when the legacies to the grandchildren can be paid. They ask your advice. 


Question 5b
(3 marks)
Module ref: 10(a) – Wills – gifts; key administrative clauses in Wills

Complete the text below by selecting the correct words from the drop-down options to provide the correct advice to Joy and Fred.

Bobby’s legacy is [Gap 1]. As he is now an adult, his legacy can be paid to him. A receipt should be requested from him. 

The legacies of the other grandchildren are [Gap 2] as Roger’s Will gave the legacies to ‘my grandchildren absolutely’. Their legacies can be paid to them now if they are 18 years old.

If it is necessary for the trustees to hold the legacies for any of the grandchildren, then they must do so until each grandchild attains the age of [Gap 3].

Options:

	Gap 1
	conditional
	contingent
	vested (CORRECT)

	Gap 2
	conditional
	contingent
	vested (CORRECT)

	Gap 3
	16 
	18 (CORRECT)
	21




Explanation
Bobby’s legacy is vested. He is now an adult and his legacy can be paid to him. A receipt should be requested from him.

The legacies of the other grandchildren are vested as Roger’s Will gave the legacies to ‘my grandchildren absolutely’. Their legacies can be paid to them now if they are 18 years old. 

If it is necessary for the trustees to hold the legacies for any of the grandchildren, then they must do so until each grandchild attains the age of 18. 
Rationale: coursebook – 7.3.2 Immediate vested and deferred vested gift, page 185


Narrative
Joy and Fred wish to know whether Apples Trees is to be sold or whether it could be appropriated. Denise has mentioned that she is considering whether, if she sold her own home, she could move into Apple Trees. Roger’s Will contains a clause allowing the executors the power to appropriate under the Administration of Estates Act 1925. Joy and Fred ask your advice as to what response should be given to Denise.


Question 5c
(5 marks)
Module ref: 4(a) The role of personal representatives

Advise Joy and Fred of the executors’ powers regarding Apple Trees and of the factors to be considered. 

(5 marks)


Potential answer content (points-based assessment)

· Joy and Fred can sell Apple Trees and the sale proceeds will become part of the residue (1).
· Alternatively, appropriation to Denise could be considered as Roger’s Will specifically gives his executors this power (1).
· But they must take into account  the interests of the other beneficiaries, but do not need their consent (1).
· Apple Tees would need to be valued at the date of appropriation to avoid Denise receiving more than her residuary entitlement (1).
· Denise would need to pay to the estate the amount by which the value exceeds her entitlement (1).
· Any further valid point (1).


Explanation 
Joy and Fred can sell Apple Trees and the sale proceeds will then become part of the residue. 

Alternatively, appropriation to Denise could be considered as Roger’s Will specifically gives his executors this power. They must take into account the interests of the other beneficiaries but do not need their consent.

Apple Tees would need to be valued at the date of appropriation to avoid Denise receiving more than her residuary entitlement. Denise would need to pay to the estate the amount by which the value exceeds her entitlement.

Rationale: coursebook – 4.2.2 Appropriations, page 93

[End of Exam]
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