Employers’ Liability (2)
1. Define “vicarious liability”.
2. It is very rare in tort for one person to be liable for someone else’s wrongdoing.  What public policy considerations have been used to defend vicarious liability?
3. How has Lister v Hesley Hall [2001] changed legal thinking about vicarious liability?

Answers
1.The claimant who sues an employer on the basis of vicarious liability must prove:
· That there is a contract of employment between the defendant worker and the defendant employer
· That the defendant employee committed a tort
· That the tort was committed in the course of the defendant employee’s employment.
2. Various reasons have been given for the imposition of vicarious liability. Eg it has been argued that employers are in the best position to encourage good practice in the workplace and that this will result in fewer accidents overall; that the accidents that inevitably occur from time to time are all part of the business enterprise from which the employer gains benefit and for which they must expect to bear the losses as well; that employers will normally have “deep pockets” out of which the successful claimant is more likely to receive the compensation to which they are entitled; and that ultimately the costs of these work-related accidents can be spread and distributed throughout the wider body of consumers of that service or those products.
3. It is a requirement of vicarious liability that the employee was in the course of his employment when the tort was committed but this apparently simple principle can be extremely difficult to apply when the tort of the employee is also a crime.  How could a crime ever come within the famous Salmond test of being a “wrongful and unauthorized mode of doing some act authorized by the employer”?  In Lister the crimes committed by the employee were to sexually abuse the children entrusted to his care.  The House of Lords found an extension of the Salmond test in later words which looked for a “close connection”  between the acts of the employee and the scope of his employment.
