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AC 1.1

Subject: The Strategic Value of Employment Regulation in People Practice
Dear Leaha,

Thank you for sharing your reflections on the time dedicated to employment regulation. I completely understand your desire to prioritise initiatives that enhance the employee experience. However, it’s important to recognise that robust regulatory frameworks are not in opposition to a positive work environment — they are often what make it possible in the first place.

Employment law provides the essential foundation that shapes fair and consistent people practices. It defines the minimum standards that protect both the rights of employees and the interests of the organisation (Daniels, 2022). Without clear legal guidance, we would risk inconsistent practices, which can lead to employee dissatisfaction, reputational harm, and costly tribunal claims.

According to the CIPD (2023), employment regulation is not simply about avoiding legal pitfalls — it’s also about ensuring dignity, respect, and equality in the workplace. These principles contribute to building inclusive and psychologically safe cultures where employees feel secure and valued. That in itself is a powerful driver of employee engagement and organisational loyalty.

Armstrong and Taylor (2023) explain that regulation also plays a strategic role, guiding leaders to embed ethical practices into core HR activities such as flexible working, fair treatment, safe environments, and equal opportunity. These processes may sometimes feel procedural, but they provide a strong foundation for long-term workforce stability and performance.

As a practical example, a structured disciplinary process not only ensures we meet legal obligations but also protects both the employee and employer by ensuring transparency and fairness. Similarly, the correct application of maternity or flexible working rights allows us to support diverse employee needs while remaining compliant with statutory expectations.

It’s also worth remembering that employment law is constantly evolving. Legislative updates, new case law, and societal trends all impact the legal landscape. By staying informed, we can proactively manage risk and ensure we act as credible, trusted partners to our leaders and staff.

I hope this gives you a broader view of the importance of employment regulation in our roles. Rather than seeing it as a barrier, we can use it to reinforce trust, fairness, and consistency — the very things that help us create an exceptional employee experience.

Warm regards,
Melanie Warne
People Management Officer






AC 1.2

Subject: Legal Briefing – The Ongoing Relevance of ECJ Judgments Post-Brexit
Hi Charles,

Thanks for your question about the current standing of European Court of Justice (ECJ) judgments in the context of UK employment law post-Brexit. This remains an important issue, particularly as many employment rights originally derived from EU legislation.

From 1973 until the end of the transition period in 2020, UK courts—including Employment Tribunals—were required to follow ECJ decisions when interpreting EU law. During that time, a wide body of case law was established, significantly influencing areas like working time, discrimination law, and the Transfer of Undertakings (Protection of Employment) Regulations (TUPE). For instance, the ECJ decision in Lock v British Gas, which clarified how commission should be included in holiday pay, still holds weight today (Daniels, 2022; CIPD, 2024).

Following the UK’s full exit from the EU, the Retained EU Law (Revocation and Reform) Act 2023 came into effect. This legislation allows much of the previous EU-derived law to continue unless explicitly repealed or modified by the UK government (Armstrong and Taylor, 2023). Key retained elements include:
· The 12.07% holiday accrual method for casual and irregular workers
· Employer obligations for working time records
· Adjusted TUPE consultation protocols
· Definitions of “normal pay” during statutory leave (Personnel Today, 2024)

As of January 2024, ECJ rulings are no longer binding on UK courts. However, judges may still take them into account where they offer useful guidance. The Employment Tribunal system can continue to refer questions of legal significance up to the Court of Appeal or UK Supreme Court. This mechanism maintains consistency while offering more autonomy to the UK judiciary (Daniels, 2022; CIPD, 2024).

It’s important to note that domestic courts are no longer obliged to follow ECJ rulings if they conflict with UK statutory interpretation. From now on, UK courts may diverge from earlier EU decisions, particularly in areas such as direct age discrimination justifications or TUPE application scope (HR Magazine, 2024).

In summary:
· ECJ decisions made prior to 2021 remain influential but are no longer binding
· UK courts are now the final arbiters of employment law and may reinterpret retained EU provisions
· Employment Tribunals still play a vital role in enforcing regulations and referring complex questions
· The UK legal system is beginning to establish its own trajectory while respecting relevant ECJ precedents
· 
Please let me know if you'd like to explore any of these points further or review specific cases.

Best regards,
Melanie

AC 2.1

Subject: Holiday Pay Entitlements for Casual and Bank Staff
Hi Charlie,

Thanks for reaching out with your question about how holiday pay should be calculated for bank staff working on a casual or irregular basis. It’s really positive that you’re thinking ahead to make sure we’re handling this fairly and in line with current legal guidance — especially as casual working patterns can often create ambiguity.

Under the Working Time Regulations 1998, all workers are legally entitled to 5.6 weeks’ paid holiday per year, calculated pro rata. This includes bank staff, zero-hours employees, and agency workers who may not have a fixed schedule but still meet the definition of a worker due to the regularity of their assignments (ACAS, 2023).

Where pay varies from week to week — as is often the case with bank staff — the law now requires us to use a 52-week reference period to calculate average earnings. This must exclude any weeks in which no work was performed. The calculation must also take into account all elements of regular remuneration — not just base pay. That means overtime, bonuses, and any additional payments that form a consistent part of their income must be included (CIPD, 2023; Daniels, 2022, Ch. 10).

An important area to flag is the practice of rolled-up holiday pay, where workers receive an enhanced hourly rate in lieu of paid leave. While this was once widely used for casual contracts, it is now deemed unlawful. The Courts and ACAS have confirmed that such practices can discourage workers from taking time off, defeating the purpose of holiday rights under the Working Time Directive (Daniels, 2022; ACAS, 2023). Holiday pay must now be paid when leave is taken, not bundled into regular wages.

To ensure compliance and fairness, I’d recommend:
· Calculating holiday pay using the 52-week average of actual earnings.
· Making sure payslips clearly separate holiday pay from normal pay.
· Communicating proactively with bank workers about their entitlement and encouraging them to take leave appropriately.
· 
If it would be helpful, I can support a review of current practices or draft some clearer internal guidance. Getting this right not only ensures we meet our legal duties but also helps maintain morale and trust among our flexible workforce.

Best regards,
Melanie










AC 2.2

Subject: Equal Pay Implications for Proposed HCA Grade Changes
Hi Tina,

Thanks for getting in touch regarding the potential regrading of two Health Care Assistants (HCAs) using surplus research project funds. I completely understand the motivation to reward their contributions, but before moving forward, we need to be mindful of our responsibilities under equal pay legislation to ensure any changes are fair, evidence-based, and legally compliant.

The Equality Act 2010 gives all employees the right to equal pay for equal work, regardless of their gender. This covers like work, work rated as equivalent, or of equal value. If the two HCAs you are proposing to uplift are male, and 80% of the wider HCA team are women, it becomes particularly important to ensure that the rationale for the upgrade is free from direct or indirect discrimination (Daniels, 2022, Ch. 5).

Even with the best intentions, any decision that results in differing pay must be objectively justifiable. This means there needs to be a clear link to role-specific factors, such as increased responsibilities, specialist skills, or significantly different duties. Availability of extra funding, while beneficial, doesn’t provide a strong enough standalone reason for a permanent change in grade without risking breaching equality obligations (CIPD, 2023).

We must also keep the public sector equality duty in mind — this means proactively considering whether decisions support fairness and do not inadvertently disadvantage the majority group, in this case female HCAs. Transparency in decision-making is key to reducing risk and maintaining staff confidence.

To move forward appropriately, I’d recommend conducting a formal job evaluation to determine whether there’s a substantive difference in the roles of these two HCAs compared to their peers. If their roles are found to merit the higher grade through an objective process, the regrading may be defensible. If not, applying different treatment could open the Trust to equal pay claims or employee relations concerns.

If the goal is simply to acknowledge their contribution, other options like a one-off bonus or non-monetary recognition might be more suitable and carry less legal risk.

Let me know if you’d like support in setting up a fair assessment process or exploring alternative ways to recognise their work.

Best regards,
Melanie









AC 3.1

Subject: Advice on Contract Changes and Risk of Constructive Dismissal
Hi Sophie,

Thanks for getting in touch about the radiographer’s recent resignation and your concern that it might lead to a constructive dismissal claim. This is a sensitive matter that does require close attention, especially regarding how the adjustment to their working hours was handled.

Constructive dismissal occurs when an employee feels they have no choice but to resign due to a serious breach of contract by their employer. This breach could relate to clearly stated (express) terms or to implied terms such as the duty to maintain mutual trust and confidence, as outlined in the Employment Rights Act 1996 (Daniels, 2022, Chapter 8). The key point is not just what was changed, but whether the employee perceived the change to be so significant that it made their role untenable.

If the radiographer felt that the revised hours were introduced without proper discussion or agreement, and that the new arrangement adversely affected their wellbeing or ability to carry out their duties, they may argue that the Trust failed to uphold their contractual obligations. Even if the business case was justified, failing to properly consult or document the process could be problematic.
Daniels (2022, Chapter 4.3) suggests a best-practice approach to changing employment terms should include:
· Agreement from both employer and employee
· A sound and demonstrable business reason for the change
· Clear and open consultation (including with trade unions where appropriate)
· Written confirmation of the final terms, particularly for permanent changes

The CIPD (2023) reinforces this, stating that engaging employees early and openly helps to reduce resistance, increase understanding, and avoid disputes. A lack of transparency or proper process can undermine trust and invite claims.

In terms of timeframes, former employees have three months minus one day from their termination date to lodge a claim via an Employment Tribunal. They are also usually required to go through the ACAS Early Conciliation process before a formal claim can proceed (ACAS, 2023).

Recommended actions:
· Review the justification and documentation for the contractual change
· Assess whether the process included adequate consultation and communication
· Look at similar situations in the Trust to ensure consistency in how contract variations are handled

Let me know if you’d like help with reviewing this case or exploring how to strengthen our processes around contractual changes moving forward.

Best wishes,
Melanie





AC 3.2

Subject: Legal Considerations – Organisational Restructure and Redundancy
Hi Richard,

Thank you for your message regarding the planned restructure, which will result in the loss of 50 roles. While I appreciate the urgency to move forward efficiently, it’s critical that the process complies with current employment legislation — particularly the Employment Rights Act 1996, the Equality Act 2010, and the best practice (Daniels 2022, Chapter 9).

Redundancy must be driven by a legitimate organisational need — for instance, a service closure, budget constraints, or a decreased demand for certain types of work. It’s not an alternative to managing underperformance. Selecting staff purely based on being perceived as low performers could lead to claims of unfair dismissal if not handled properly. While performance can be used as a criterion, it must be supported by consistent evidence and incorporated into a fair and agreed-upon selection process.

As you’re proposing to make 50 roles redundant, this qualifies as a collective redundancy. When 20 or more redundancies are proposed within a 90-day period at a single site, employers have a legal obligation to engage in collective consultation. This must be done with either recognised trade unions or elected employee representatives, and for at least 30 days before any dismissals take effect. Given the NHS’s unionised environment, timely and meaningful consultation is not optional — failing to comply could result in protective awards of up to 90 days’ pay for each affected employee.

The redundancy selection process should rely on agreed and objective criteria, such as:
· Skills and qualifications relevant to the new structure
· Attendance records (excluding those covered by protected characteristics)
· Disciplinary history
· Performance evaluations, as long as these have been fairly and consistently applied

It’s also a legal and ethical expectation that all alternatives to redundancy are considered. This might include offering voluntary redundancy, identifying suitable redeployment options, or offering retraining where appropriate. Redundancy should be a last resort and we should try where possible to retain staff.

Please also be aware that employees have three months minus one day from the termination of their contract to bring a claim to the Employment Tribunal, making it all the more important that we can clearly demonstrate fairness throughout.

I’m more than happy to support you with the planning and delivery of the consultation process, reviewing proposed selection methods, and helping to ensure that the Trust’s approach is legally compliant and transparent.

Best wishes,
Melanie




AC 3.3

Subject: Managing TUPE Implications – Pharmacy Service Merger
Dear Adam,

Thank you for sharing the initial plans around the proposed merger involving our pharmacy department and that of the neighbouring Trust. As discussions progress, it’s essential to consider the legal protections that apply to employees during such transitions — particularly under the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE).

TUPE is triggered when a business or service provision changes hands and is designed to ensure that employees’ rights are protected when their employer changes. In this scenario, if staff from the neighbouring Trust move across to our employment as part of a new joint pharmacy model, TUPE is very likely to be engaged. This would mean that their employment contracts would transfer automatically to our Trust, and their terms and conditions — such as salary, working patterns, holiday allowance, and length of service — would remain unchanged (Daniels, 2022, Chapter 8).

Key obligations under TUPE include:
· Automatic continuity of employment: Transferring employees become part of our workforce without the need to issue new contracts. Their employment is preserved by law.
· Protection from dismissal: Employees must not be dismissed simply because of the transfer. Any dismissal must be based on an economic, technical, or organisational (ETO) reason involving workforce changes — for example, a restructure. Even in such cases, standard legal procedures around fairness and consultation still apply (Daniels, 2022).
· Consultation and information sharing: TUPE Regulation 13 requires employers to consult with recognised staff representatives — such as trade unions — well in advance. The consultation should explain the reason for the transfer, when it will occur, what it involves legally, and whether any changes are anticipated (CIPD, 2023). In our NHS setting, meaningful and early engagement with unions is especially important.

Although the UK has now left the EU, TUPE continues to be part of retained employment law. While the Retained EU Law (Revocation and Reform) Act 2023 gives UK courts more freedom to depart from historic ECJ rulings, the core TUPE protections remain in place. Some adjustments have already been made — including changes to consultation requirements and definitions around what counts as a transfer “measure” or “assignment” (People Management, 2024).

CIPD guidance highlights the importance of clear communication, early planning, and identifying which employees will be affected. It also advises careful cultural integration to minimise disruption and support staff wellbeing through what can be an unsettling time.

To conclude, TUPE exists to safeguard employee rights during business transfers. If this merger proceeds, we must ensure a legally sound and employee-centred approach — one that balances compliance with sensitivity and clarity.

Please feel free to reach out if you’d like help with staff mapping, drafting consultation materials, or developing the transition plan.

Best regards,
Melanie


AC 4.1

Subject: Calculating Holiday Pay for Bank Staff
Hi Lisa,

Thank you for raising your query regarding holiday pay entitlements for our nurse bank staff. This topic has become increasingly significant due to evolving legal guidance and recent updates affecting casual and irregular-hour workers.

All individuals classed as workers are legally entitled to 5.6 weeks of paid holiday annually, regardless of their employment contract type, under the Working Time Regulations 1998. This includes bank staff, whose holiday must be calculated based on hours actually worked. Legal reforms and recent case law developments now require holiday pay to be calculated using an average over the most recent 52 weeks in which work was performed (Daniels, 2022, Ch. 10; CIPD, 2023).

Historically, rolled-up holiday pay—where holiday pay is folded into the regular hourly rate—was discouraged. However, as of January 2024, updates under the Retained EU Law (Revocation and Reform) Act 2023 have provided clearer guidance. This now permits the use of rolled-up holiday pay for workers on irregular or part-year hours, as long as the holiday pay is paid separately from normal pay and clearly labelled on payslips (CIPD, 2024; HR Magazine, 2024). This change reflects a shift in UK employment law following Brexit, removing former uncertainty tied to EU court rulings (Daniels, 2022, Ch. 8).

For our bank staff who regularly cover shifts, the typical calculation is to apply a holiday accrual rate of 12.07% of total earnings. This percentage reflects their statutory entitlement proportionately. Where fewer than 52 paid weeks are available, the reference period should be adjusted appropriately. Transparency remains essential—staff should clearly see the breakdown of their holiday entitlement, particularly if the rolled-up method is being used.

Incorrect calculation or non-payment of holiday pay could breach both statutory requirements and employment contracts, exposing the organisation to possible tribunal claims. Armstrong and Taylor (2023) stress the importance of implementing reliable systems for tracking and managing holiday pay in a way that supports compliance and employee trust.

ACAS (2023) further advises that even individuals on zero-hour or casual arrangements may still be classified as ‘workers’ under employment law, entitling them to the full range of statutory rights, including paid leave. Legal status is determined more by the nature of the working relationship than by contract terminology.

It may be helpful to carry out a review of our current contracts and payroll procedures to ensure that holiday pay is calculated fairly and communicated clearly. I’d be happy to assist by looking over any contracts or payslips to ensure they meet the latest legal standards.

Best regards,
Melanie




AC 4.2

Subject: Exploring Maternity and Shared Parental Leave Options
Hi Elena,

Firstly, congratulations on your pregnancy — such exciting news! I'm really glad you reached out, and it makes perfect sense to explore the different types of leave available so you and your partner can plan ahead with confidence.

In terms of statutory rights, maternity leave gives you the option to take up to 52 weeks away from work. This is split into 26 weeks of Ordinary Maternity Leave followed by 26 weeks of Additional Maternity Leave (Daniels, 2022, Ch. 5.5). While taking the full entitlement is optional, you are required to take a minimum of two weeks' leave following the birth (or four weeks if employed in a factory setting). If you qualify, you may also receive Statutory Maternity Pay (SMP) for up to 39 weeks, depending on your length of service and average earnings.

Shared Parental Leave (SPL), on the other hand, offers an alternative that might better suit parents looking for flexibility. Once the mandatory maternity leave period has passed, you can end your maternity leave early and choose to split the remaining leave with your partner. SPL allows up to 50 weeks of leave and 37 weeks of pay to be shared, either simultaneously or in separate blocks (CIPD, 2023). Both parents can take leave at the same time or alternate based on their needs and circumstances.

Here are some of the core distinctions to consider:
· Maternity leave is exclusively for the birthing parent and is generally simpler to access, with more predictable pay arrangements.
· SPL allows both parents to be more involved but comes with eligibility requirements and requires formal notices to both employers (Maternity Action, 2023).
· SPL provides flexibility in how the leave is structured but typically involves more planning and coordination.

When weighing up your decision, it may help to think about:
· Financial considerations (e.g. comparing SMP and Shared Parental Pay)
· How you and your partner wish to share bonding time with your baby
· Any potential effects on your career plans and workplace support for both of you

If you’d like to talk through what each option might look like in your situation or need help with the relevant forms, I’d be happy to assist.

Warm wishes,
Melanie









AC 4.3

Subject: Flexible Working – Employee Entitlements and Key Considerations for Decision-Making
Hi Courtney,

Thanks for highlighting your concerns about the flexible working application recently submitted by our new administrative officer. It’s important we manage this situation in line with both our internal practices and our obligations under current UK employment law.
According to the Employment Rights Act 1996 (as amended), employees who have completed 26 weeks of continuous service are entitled to request flexible working arrangements — including working from home. This statutory right is open to all employees, not just those with caring responsibilities, and is further supported by the Flexible Working Regulations 2014 (Daniels, 2022, Section 4.2).

While there is no legal guarantee that such a request will be approved, the employer is required to assess it fairly and objectively. A request can only be declined for one or more of the eight recognised business reasons, such as potential negative effects on customer service, performance, or operational costs. General concerns about encouraging similar requests from others do not meet this threshold unless they are underpinned by tangible evidence of disruption to business continuity.

Best practice guidance from ACAS and CIPD (2023) stresses the importance of dealing with these applications in a fair, timely, and well-documented manner. Dismissing a request without due process, or failing to give appropriate consideration, could expose the Trust to grievances or claims — particularly where there’s a risk of indirect discrimination (for example, if working mothers or disabled staff are disproportionately affected).

To support both equity and service delivery, I suggest the following:
1. Set up a discussion with the employee to understand their reasons and flexibility needs.
2. Review how the proposed arrangement might affect team operations and identify potential adjustments or compromises.
3. Ensure a full written response is issued within the three-month timeframe stipulated in the legislation.

Armstrong and Taylor (2023) highlight that well-managed flexible working practices can have positive outcomes for employee engagement, productivity, and talent retention. Many healthcare organisations are adapting to flexible models that support wellbeing while maintaining strong service standards.

I’m happy to help you progress this request — whether that’s by advising on next steps, supporting the review process, or helping to strike a balance that works for the employee and the wider team.

Best regards,
Melanie
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