In discussing the accountability of property owners for accidents that occur on their premises, it is crucial to examine the guidelines outlined in the Occupiers Liability Act 1957 and the Occupiers Liability Act 1984. The Act itself does not provide a specific definition for the term ‘occupier’. However, according to common law, an occupier is considered to be any person that has enough control over a property, there can be more than one occupier. The Legislation serves as the foundation for determining the scope of an occupier’s duty to visitors and trespassers There are numerous aspects to consider when examining both acts including children who trespass on somebody’s property or land and whether parents can absolve themselves of all responsibility by placing it solely on the occupier. . An in-depth analysis of the defences available under both acts is needed, which can potentially mitigate an occupier’s liability in specific circumstances.
The Occupiers Liability Act 1957 (OLA 1957) (Legislation, 2023) sets out the duty of care that occupiers owe to visitors. An occupier has control over a premises, such as property owners, tenants, authorities and companies. This act applies to both lawful visitors and trespassers in certain situations (Ross & Macmillian, 2011). According to the act, an occupier has a duty to take a sufficient amount of care to ensure that visitors are reasonably safe while on their premises (Commission, 1973). This includes maintaining the premises in safe conditions, warning visitors about any dangers that may exist under the OLA 1957 S.1(3)(a) and taking appropriate steps to prevent accidents or injuries (Carbolic, 2023). Premises outlined in S.1(3) of the OLA 1957 do not only include buildings, as shown in the case of Wheeler V Copas [1981] which established a ladder as a premises (Legislation, 2023).
Occupiers have the authority, as per s.2(1), to expand, limit, exclude, or alter their responsibility towards visitors to the extent that they have the freedom to do so (CMA, 2015). However, if the occupier is a business, their power to exempt themselves from liability is governed by the provisions of the Unfair Contract Terms Act 1977 (Legislation, 2023).
The case that established the principles of liability for occupiers under the OLA 1957 is known as Wheat V Lacon and Co LTD [1966]. This case clarified the duty of care that occupiers have towards visitors on their premises. It emphasised that occupiers must take reasonable care to ensure the safety of visitors, regardless of whether they are lawful visitors or trespassers. Wheat V Lacon and Co LTD played a significant role in shaping the legal framework for occupiers’ liability under the OLA 1957 (VLEX, 2023).
Lawful visitors under the OLA 1957 refers to those who have permission or a legal right to be on someone’s property. This can be express permission or implied permission, such as a shop sign saying ‘come in’ during opening times. Repeated visitors are lawful visitors under the OLA 1957, as established in the case of Lowery V Walker [1911] (Steele, 2017). Despite the absence of explicit authorisation for the claimant to access the property, an implied license was bestowed as a result of the publics recurrent trespassing and the defendant’s failure to take any measures against it. Consequently, it can be inferred that there existed an implicit permission for the claimant to be present on the land (CPS, 2022).
It is important to note that a lawful visitor can become a trespasser under the Occupiers Liability Act 1984 (OLA 1984) in three circumstances. ‘Limit as to area’ is one way in which a lawful visitor can become a trespasser (Wilson, 2023). An example of this may be in a museum, as there is implied permission to wander around the exhibits. However, if a person goes into a room that has a sign to not enter, they then become a trespasser. The area which is restricted must be clear and this can be seen in the case of Pearson V Coleman Brothers [1948]. In this situation, a child entered an animal enclosure and was attacked by a lion. Even though she should not have been in there, there were no signs indicating that she should not enter. As a result, the court considered her to be a lawful visitor and held the occupier responsible (Payne, 1958).
‘Limit as to time’ is another way a person can change from a lawful visitor to a trespasser. If a supermarket displays opening times and states the shop closes at a certain time but the person stays passed that time they can be classed as a trespasser (Reddiford, 2012).
The final example of how a person can go from a lawful visitor to a trespasser is ‘limit as to purpose’ (Reddiford, 2012). When a person goes somewhere and uses the premises in a way which they have not been allowed to use them they can be become a trespasser. In the Carlgarth (1927) Lord Justice Sutton described this by saying “When you invite a person in your house to use the staircase you do not invite them to slide down the banister” (Hassett, 2012).
S.2(3)(a) of the OLA 1957 considers the doctrine of allurement, a legal principle that relates to the duty owed by property owners to children (Jones, 1984). It states that if a property owner creates attractive nuisance or something that is likely to attract children onto their property, such as in the case of Glasgow Corporation V Taylor [1922] (Parliament, 2023), they have a heightened duty to protect children from harm. This means the property owner must take reasonable steps to prevent children from accessing the attractive nuisance or to make it safe if they do. The doctrine recognises that children may be curious and unaware of the potential dangers, so property owners have a responsibility to safeguard them (James, 2015).
It is important for occupiers to anticipate that children may not exercise the same level of caution as adults and what might be safe for adults might not necessarily be safe for children. This can be seen in the case of Moloney V Lambeth Borough Council [1966], where a young child fell through the bars on a stairs railing inside a property owned by Lambeth Borough Council, sustaining injuries. The Council were held liable under S.2 (3)(a) of the OLA 1957 as children were expected to be inside the property and the Council should have taken precautions to ensure their safety (Student, 2023).
Parents cannot absolve themselves of all responsibility by placing it solely on the occupier. In situations where the occupier could reasonably expect that a child would be accompanied by an adult, the standard of assessment will be adjusted accordingly (IPSA, 2023). This principle was exemplified in the case of Phipps V Rochester [1955], where a minor fell into a trench that was situated on the defendants building site causing injuries. The court concluded that the presence of a trench would have been apparent to an adult, therefore it was reasonable for the defendant to assume that the children present would be supervised by an adult Consequently, the defendant was not held liable for the incident. However, it is important to note that a distinction can be made between ‘big’ and ‘little’ children, as it is more reasonable to expect that a ‘little’ child would be accompanied by an adult (Wiley, 2023).
Contributory negligence is a defence that has been used previously in cases regarding the OLA 1984. If a visitor’s own negligence contributes to an accident or injury, the occupier may be able to use this as a defence. An example of this could be if a visitor fails to follow safety instructions or disregards obvious signs, their own negligence may limit the occupier’s liability (Farrarsbuilding, 2021).
The Occupiers Liability Act 1984 deals specifically with the liability of occupiers towards persons who are not lawful visitors. This act provides some protection to occupiers by limiting their liability in certain circumstances. A trespasser, according to the OLA 1984, is someone who enters or remains on a property without permission or lawful right. They are not authorised or invited to be on the premises (Legislation, 2023). The OLA 1984 recognises that even though trespassers are not owed the same duty of care as lawful visitors, occupiers still have some responsibilities towards them. Under the OLA 1984, an occupier is generally not liable for injuries caused to trespassers unless they are aware of the danger or have reasonable grounds to believe that trespassers may come into the area where the danger exists. However, occupiers still have a duty to not intentionally harm or create danger for trespassers (Reddiford, 2012).
The Occupiers Liability Act 1957 and 1984 provides certain defences that occupiers can use to protect themselves from liability in certain situations. Consent is one of the defences an occupier can use. If a visitor willingly consents to a particular risk or danger, the occupier may be able to use this as a defence. For example, if someone agrees to participate in a high-risk activity on the occupier premises and signs a waiver acknowledging the potential dangers, the occupier may not be held liable if an accident occurs (Tuff, 2022).
Warning signs are another defence that can be used by an occupier under the OLA 1957 S.2(4)(a). Occupiers have a duty to warn visitors about any known hazards on their premises. If an occupier has provided sufficient warning about a potential danger and a visitor still chooses to proceed, the occupier may be able to use this as a defence. However, the warning must be visible, clear and effectively communicate the nature of the risk (McAloon, 2021). In Roles V Nathan [1963] two chimney sweepers ignored multiple verbal warnings about the risk of carbon monoxide poisoning (Ghandi, 2023).
Under S.2(3)(b) of the OLA 1957 when an occupier hires independent contractors to conduct work on the premises, they may be able to rely on the defence of entrustment. This means that an accident or injury occurs as a result of the independent contractor’s actions, so the occupier may not be held liable (Laing, 2019). This can be seen in the case of Haseldine V Daw [1941] (Gandhi, 2023), the occupier was not held liable in this case as he had acted reasonably in hiring professional technical expertise, as the occupier themselves did not possess such knowledge.
In certain situations, occupiers may have a defence if they can demonstrate that they were acting in accordance with a statutory authority or legal requirement. If an occupier is following specific safety regulations mandated by law, they may be protected from liability. It is important to note these defences are not absolute and their applicability depends on the specific situation at hand. Occupiers still have a duty to maintain a reasonably safe environment on their property as well as taking the appropriate steps to prevent harm to visitors (Steele, 2017).
There have been various reform suggestions regarding the Occupiers Liability Act 1957 and 1984. Some proposals include expanding the duty of care owed by occupiers to include more categories of visitors, such as recreational users or independent contractors (Norris, 2023). Other suggestions clarifying the definition of trespasser and the level of care owed to them. Additionally, there have been calls to update the legislation to reflect changes in society and advancements in technology (Kiernan, 2023). These suggestions aim to ensure that the OLA remains relevant and effective in addressing occupiers’ liability issues in modern times (A&L, 2023). Others suggest incorporating specific guidelines for certain types of premises, such as public spaces or residential properties. The goals of these changes are to ensure that the legislation is comprehensive and adaptable to different situations. These discussions aim to strike a balance between protecting visitors and avoiding excessive burden on occupiers 
Both acts aim to strike a balance between the rights and responsibilities of occupiers and the safety of visitors. They provide a legal framework for determining liability in cases where accidents or injuries occur on someone’s property. Its important to remember that occupiers are not always automatically liable for accidents that occur on their property. The OLA recognises that there are circumstances where occupiers may have valid defences, such as when a visitor is trespassing or when the accident is caused by the visitors own negligence or whether the occupier is a business. Understanding these defences is crucial in determining the extent of liability. Occupiers still have a duty of care towards visitors, this means they are responsible for taking reasonable steps to ensure the safety of those who come onto their premises. Although occupiers are not always automatically liable for accidents that occur on their property, the duty of care requires occupiers to identify and address potential hazards, provide warnings where necessary and maintain a reasonably safe environment. It is an important aspect of the Occupiers Liability Act 1957 and 1984 that aims to keep visitors protected regardless of if they are visitors or trespassers.
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