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“ The essence of a construction contract is that a contractor agrees to supply work and materials for the erection of a defined building or other works for the benefit of the employer” (Uff, 2013, p265). 

[bookmark: _Toc503424511][bookmark: _Toc503446229]1.0 What is a contract?
A contract is ‘A written or spoken agreement, especially one concerning employment, sales or tenancy that is intended to be enforceable by law’. A contract is intended to be legally binding or be valid between two parties. Firstly we need to discuss where a contract would apply. There are five areas where a contract would be applicable;
· Employment - (including sub-contractors)
· Sale - (Goods, Materials, Hardware)
· Lease - (Hardware, Vehicles)
· Tenancy - (Premises to run a business)
· Projects - (Use of materials and methods)

[bookmark: _Toc503424512][bookmark: _Toc503446230]1.1 Why is a contract essential?
The Process of outlining a contract for construction projects is critical for the development and accuracy of the building or works taking place on site. It is extremely important that all parties involved on the construction site have a full understanding of the contract and each adhere to their own individual part to ensure the work is done thoroughly. The contract is drawn up to serve many purposes in the construction industry but the main reasons are that it clearly states the rights and duties of all parties involved. It is also there to allocate the risk to the client so they are aware of any dangers before proceeding with the work. The client would clearly define the project objective, schedule and budget. Contractors are then hired by the client and are then responsible for meeting deadline, providing the right quality of work and need to stay within budget. The areas that need to be considered when a contract is laid out is whether it is plausible for both parties and the cost of the project. There are three main elements of a contract that need to be considered in order for it to be laid and legally binding. 


[bookmark: _Toc503424513][bookmark: _Toc503446231]2.0 The main elements of a contract

[bookmark: _Toc503424514][bookmark: _Toc503446232]2.1 Agreement
Agreement must be looked at in terms of offer and acceptance and must be distinguished from an invitation to treat. The offerer should have the intention to be bound, and to be accepted, the acceptance should be communicated to the offerer and the terms should exactly match the terms of the offer. (GIBSON V THE MANCHESTER CITY COUNCIL (2)) gives us a good insight into offer and acceptance. Where the conservative party had a policy of selling council houses to residents. Gibson was provided with a letter that they may be prepared to sell the house but would have to complete a form. The letter clearly states that the figures provided were not a firm offer. Gibson returned the form leaving the price blank for repairs needed on the house. When the Labour government took over his request was then declined because of new policy. It was decided that ‘may be willing to sell’ did not constitute an offer. During agreement it is important that negotiations are distinguished between forming a contract.

[bookmark: _Toc503424515][bookmark: _Toc503446233]2.2 Consideration
There are various rules concerning consideration for example, ‘the consideration must not be past, must be efficient but need not adequate and must move from the promise’. (E-lawresources.co.uk, n.d.).
An example of consideration being past is in (Re McArdle (1951) Ch 669) where improvements had been made on a bungalow and a document was signed stating that in consideration of them carrying out the repairs they agree that the executors would pay four hundred and eighty pounds from the proceeds of the sale. The payment was never made and the decision was made that it was not binding as past consideration is not valid.

[bookmark: _Toc503424516][bookmark: _Toc503446234]2.3 Intention to be bound
When looking at intention to be bound, intention to create legal relations must be considered. Not all agreements are intended to be bound in contract so the law tries to ‘draw a distinction between social and domestic agreements and agreements made in a commercial context’. The effects of this can be seen in Jones v Padavatton [1969] where a mother agreed to pay her daughter $200 dollars a month to study in London. Unknown to the daughter it was in Trinidad dollars. She then bought her daughter a house to study but she quickly married and did not complete her studies. Her mother sought repossession and the courts had to decide whether there was an intention to be legally binding or whether it was a domestic agreement. It was decided that the case was purely a domestic agreement.

[bookmark: _Toc503424517][bookmark: _Toc503446235]2.4 Other elements to a contract
There are also other elements that are important in the forming of a valid contract;

[bookmark: _Toc503424518][bookmark: _Toc503446236]2.5 No fundamental mistake
English contract law recognises three types of mistake, common mistake, mutual mistake and unilateral mistake. If the courts find a mistake in the contract usually it is declared void ‘ab initio’ which means from the beginning. This can be seen in Scott v Coulson [1903] at the time of the contract being formed for life insurance both parties believed the person was living when in fact he was dead. The contract had to be the rendered void.

[bookmark: _Toc503424519][bookmark: _Toc503446237]2.6 Capacity 
This element of contract states that the person entering a contract must not be a minor, mentally ill or drunk. This would also render the contract void. The ramifications of this ruling can be seen in (Hart vs O’Conner (1985)). ‘Hart v O'Connor [1985] UKPC 1 is an important case in New Zealand, also relevant for English contract law, regarding mental capacity to enter into contract as well as regarding unconscionable bargains, which made it as far as the Privy Council.’(Lawrence, 2003). ‘O’Connor was 83 and not of an unsound mind’ (Case Brief Wiki, n.d.). He sold the farm to O’Connor and when his brother took over trustee of the estate he sought to reposes it and won.

[bookmark: _Toc503424520][bookmark: _Toc503446238]2.7 Legal object
This states that the purpose of the contract must be legal. ‘Courts will not enforce contracts that are illegal or violate public policy’. (US Legal, n.d.). Vitiating factors come into this area of contracts as they are what determines the validity of contracts. The contract would be soon as void if; the person wasn’t in the right state of mind, there was no mistake (Craddock Bros v Hunt [1923]), no misrepresentation Gosling v Anderson [1972] or didn’t constitute an illegal contract. (Townshend Builders Ltd v Cinema News [1959]).


[bookmark: _Toc503424521][bookmark: _Toc503446239]3.0 Offer vs invitation to treat
When entering into contract negotiations, there needs to be a distinction between an offer and an invitation to treat. This confusion shouldn’t usually happen when writing down a written agreement but a contract doesn’t have to be written in order to binding.  ‘An invitation to treat is different to an offer as it only invites the party to make an offer and it is not intended to be binding’. ((Harris v Nickerson (1872)) is an area of case law which shows this where the plaintiff attended an auction where it was said there would be certain brewing materials auctioned which were withdrawn. The claimant sought to recover his expenses and claimed the withdrawal was breach of contract. ‘The court held the advertisement was merely a declaration to inform potential purchasers that the sale was taking place. (Lawteacher.net, n.d.) 

[bookmark: _Toc503446240]4.0 Contracts not fully discharged
There are a number of issues that can incur if a contract is not fully discharged. If the contract is not followed correctly then the client can refuse to pay the contractors for the work that they have done. There are four ways in which a contract can be discharged:
· Performance – Fulfilling and complying with all contract terms, a successful completion of a contract.
· Agreement – parties agree to discharge the contract (both parties usually have to give consideration for the discharge to be binding.
· Breach – Not complying with or completing the contract
· Frustration – Contract becoming impossible by no fault of either party.
If contracts are not carried out correctly, on time and within budget then retrospective action could be taken against either party for some sort of compensation. 


[bookmark: _Toc503424524][bookmark: _Toc503446241]5.0 Construction scenarios

[bookmark: _Toc503424525][bookmark: _Toc503446242]5.1 Contractors decide to burn waste on site without a license
Usually contractors are not allowed to burn materials on site and it must be taken away by licensed waste carriers. If they wouldn’t too they would need a D7 exemption and can then only burn untreated wood. ‘All waste generated on a construction site must be taken away by a licensed waste carrier and disposed of (treated) at a licensed waste treatment site’. (Rother.gov.uk, n.d.). The Environmental Protection act 1990 places a duty of care on the business to ensure that all waste is disposed of correctly. Any breach in this duty of care can result in a prosecution and fined on conviction. The Clean Air Act 1993 prohibits the ‘burning of anything on an industrial or trade premises that gives rise to dark smoke’. Can incur a maximum penalty of £20,000. One example of this is the case oh Haigh Contracts Ltd. They were fined for various offences where ‘waste was burnt without a waste management license or an appropriate exemption at a site in Thaxted’ (Wrexham.gov.uk, n.d.). The company was fined £171,000 with court costs of £5,592. This shows the serious nature of not disposing of waste properly. 	

[bookmark: _Toc503424526][bookmark: _Toc503446243]5.2 Site is broken into and materials removed/ disturbed
The occupier’s liability act would rule that the contractors on site are responsible for the person getting on site and any damage done, as it imposes obligation on the occupiers rather than the land owners. The person entering would be guilty of trespass in particular trespass to goods. It is covered by common law and the torts Interference with good act 1977. Trespass to goods is defined as "wrongful physical interference with goods that are in the possession of another". Breaking and entering would also cover this as they have intentionally broken into the site. The person could not be charged for trespassing as it is a civil wrong but if items were removed or disturbed the case would become criminal. R v Walkington [1979] Demonstrates this act when ‘he saw a till which was partially opened and left unattended. He reached behind the counter and looked into the till but it was empty. He was charged with burglary under s.9(1)(a) for entering a part of a building with intent to steal’. (E-lawresources.co.uk, n.d.). He was later convicted. 

[bookmark: _Toc503424527][bookmark: _Toc503446244]5.3 Perpetrator injures themselves on site.
This is particular case is covered by the Occupiers liability act 1984. This is a form of negligence where a duty is owed by the land owners to anyone that comes onto their land. The act imposes obligation on the occupiers rather than the land owners and they have a duty on persons ‘other than visitors’. They have be aware that a danger exists and are expected to offer some protection regardless of whether they are lawful or not. The 1984 Act only allows an injured trespasser to claim for death and personal injury, not for damage to personal property. The ramifications for the party in this case are pretty serious as they could be covered by both criminal and he civil courts. With regards to civil they are covered by the occupiers liability act and they could expect an extremely large fine to pay compensation to the party. The Health and safety at work act 1974 would also come into effect here as section 3(1) states ‘'It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that persons not in his employment who may be affected thereby, are not thereby exposed to risks to their health or safety.’ (Bell, 2003).

[bookmark: _Toc503446245]6.0 Conclusion

Contracts are essential for construction projects as they are the centre piece of the project. There should be no confusion or disagreements as it should be carried out as entailed by the contract. It looks after time constraints and cost management and gives the contractor a clear, precise vision of what the client wants.
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