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[bookmark: _Toc531356134]Introduction 

Within this assignment I will be discussing the various considerations one must consider when drafting contracts within the construction industry, where subcontractors will be utilised to carry out part or the whole works required. The nucleus of my report will be based on ‘NEC3 Engineering and Construction Subcontract’, I have decided to utilise this contract suite as it is a clear and simple document, which uses language and a structure which is straightforward and easily understood. The requirement to ensure that all considerations are thought of and understood during the drafting process of the main contract, stimulates good management of the relationships between the two parties to the contract and generally this will reflect the output of work included within the given contract. 
Outlined below is the main topics I have chosen to discuss within my report. 
· Core Clauses 
· The Subcontractor’s main responsibilities 
· Time 
· Testing and Defects 
· Payment 
· Compensation Events 
· Main Option Clauses 
· Dispute Resolution 
· Secondary Option Clauses 
Each topic has various subdivisions which I will dissect and explain fully within this report. My objective is to create a paper that provides a full interoperation of what is required to consider when subcontractors are utilised within the construction industry, giving you the reader a sense of understanding and appreciation of how different factors and considerations can have a detrimental effect on how contracts are run and the how the best end goal is achieved. 








[bookmark: _Toc531356135]Core Clauses 

[bookmark: _Toc531356136]General 
The main action of the contractor and subcontractor as documented within a subcontract shall be of good spirit and mutual trust and co-operation. 
[bookmark: _Toc531356137]Identified and defined terms I will discuss throughout this report are detailed as follows: 
The acceptance programme is the programme identified in the subcontract data (Ltd, 2005) or at least is the most up to date programme that has been accepted by the contractor.  As a result of this, the accepted programme now supersedes any previous accepted programmes. 
Completion, this is defined when the subcontractor has completed everything outlined within the subcontractor works information and done by the Subcontract Completion Date. Also completion is upon when corrected notified defects which may have prevented the employer or the contractor from using the subcontractor works or others from doing their work (Ltd, 2005)
Defects, this derives where part of the works specified in the subcontracts works document are not in accordance with what was specified in the subcontract works information or in cases where part of the works designed by the subcontractor are not in accordance with the relevant law or if the subcontractors design differ from what was accepted by the contractor. 
A defects certificate is normally the list of defects that the contractor has listed that has been notified before the defects date (Ltd, 2005) which the subcontractor has not corrected. Saying that, if there are no defects to note, then a statement stating so is produced. 
The term equipment is derived from items that are provided by the subcontractor and are utilised by them in order to provide the subcontract works. 
The term fee is generally the sum of the calculated amounts generated by applying the subcontracted fee to the defined costs of subcontracted works. 
A key date is a date that work carried out by the subcontractor is met by the condition stated within the subcontract data. 
When referring to Parties, this refers to the contractor and the subcontractor. 
Plant and materials are items that are to be included within the subcontract works. 
Providing subcontract works means to carry out the required works to comply with the subcontract works in accordance with the subcontract, additionally all incidental works, services and actions which the subcontract requires. 
Risk Register – This form of register is a list of risks that are listed within the subcontract data. These risk are notified early by either the contractor or subcontractor or both. The list will include a description of each risk listed and description on the actions that must be taken to avoid or reduce these risks. 
The term site is described as the area within the boundaries or parameter of the construction site, also the volume of area above and below the site that are effected by works within the subcontract. 
The sub subcontractor is an organisation or person who has a separate contract with the subcontractor to: Construct or install part of the subcontract works, provide a service necessary to provide the subcontract works or to supply plant and materials which the person or organisation has wholly or partly designed specifically for the subcontract works. (Ltd, 2005)

[bookmark: _Toc531356138]Interoperation of the law detailed within this report will outline that: 
The subcontract will be governed by the law of the subcontract 
There shall be no change to the subcontract unless there are details provided within the conditions of the subcontract, if there are changes made, then these need to be agreed and confirmed in writing and signed by all parties. 
The subcontract is the entire agreement between relevant parties involved 
[bookmark: _Toc531356139]Communications: 
All communications within a subcontract including instructions, certificates, submissions, records, proposals, acceptance notices must be communicated in a form that can be read copied and/or recorded. 
If any communication requires a reply from either the contractor or subcontractor, this must be must be replied within the specified period of time. 
It is important to note that the contractor replies to a communication submitted or resubmitted to them by the subcontractor for acceptance. If the contractor reply is not of acceptance, then they must state their reasons and the subcontractor resubmits the communication within the given period of reply. Generally the reason for withholding acceptance is to obtain more information, this then allows for the subcontractors submission can be assessed fully. 
Period of reply may be extended by the contractor if the contractor and subcontractor agree to the required extension before the reply is due. It is then the contractor who notifies the subcontractor in writing of the agreed extension. 
I would highlight that it is not a compensation event when the contractors withholds acceptance of submission by the subcontractor. 
[bookmark: _Toc531356140]The contractor:
When the contractor provides acceptance of communication from the subcontractor, this does not change the subcontractors responsibility to provide the required works within the subcontract or their liability of the design. 
It is within the reason that the contractor, after notifying the subcontractor, can delegate any of his actions and can cancel any delegation. 
Another key consideration to note under this bracket, is that the contractor may give an instruction the subcontractor, which may change the subcontract works information or possibly change a key date.            
[bookmark: _Toc531356141]Early warning:
· In the event where the contractor or subcontractor become aware of any matter they feel could increase the total of the prices, delay meeting a key date, delay completion or impair the performance and quality of the subcontract works, they can notify each other with an early warning to minimise any disruption. 
· In the instance where either party feels an early warning is notified, they can instruct the other to attend a risk reduction meeting. Either party can request that other people attend this meeting if the other agrees, these people that attend co-operate in making and considering proposals for how the effect of the registered risk can be avoided or reduced (Ltd, 2005), they will try to seek solutions to bring an advantage to those who are affected. They will also decide on actions that which will be taken and who in accordance with the subcontract will take them, as a result of this they can decide which risks have been avoided and which risk once passed can be removed from the risk register.
[bookmark: _Toc531356142]Ambiguities and inconsistencies:
If either party becomes aware of any ambiguities or inconsistencies within the documents that are part of the subcontract, then they must notify the other party member as soon as they are aware. If this is the case and the contractor agrees, then they instruct instruction to resolve the ambiguity and/or inconsistency.  
[bookmark: _Toc531356143]Illegal and impossible requirements:
Here, the subcontractor must notify the contractor as soon as they consider that the subcontract works information requires them to carry out any illegal working practices or impossible tasks. In this instance, if the contractor agrees to these notifications, they will change the subcontract works information accordingly.
[bookmark: _Toc531356144]Prevention:
If an event occurs that stops the subcontractor finishing the subcontract works or in the situation which stops the subcontractor completing the subcontract works by the date shown on the agreed and accepted programme, where neither party could of prevented this and where an experienced subcontractor would of used their experience to judge at the subcontract date that such occurrence would have a small chance of occurring, it would be unreasonable to assume them to have allowed for that occurrence, then it is practiced that the contractor gives an instruction to the subcontractor stating how they are to deal with the event.    
 



[bookmark: _Toc531356145]The subcontractor’s main responsibilities
 
The main responsibility the subcontractor has is to fundamentally provide the subcontract works. These works must be in accordance with the subcontract works information. 
[bookmark: _Toc531356146]Design - The subcontractors design the parts of works that the subcontract works information state that they are to design. The subcontractor must submit their particulars of their design as indicated in the subcontract works information, for the approval and acceptance of the contractor. The subcontractor cannot start any works before this acceptance as the contractor must ensure that the design complies with regulations and is law abiding. It should be noted that the employer and/or contractor may use and/or copy the subcontractors design for any purpose relating to “construction, use, alteration or demolition” (Ltd, 2005) of the works within the subcontract, this can only be prevented if stated within the subcontract works information. 
[bookmark: _Toc531356147]Design of Equipment – If the subcontractor requires to design a piece of equipment in order to carry out the required works, then they must submit particulars of that design of an item to the contractor for acceptance. If the contractor does not accept the design, it will be because they feel the subcontractor will not be in a position to provide the works in accordance with the subcontract works information, doesn’t meet an applicable law or the subcontractor’s design which the contractor has previously accepted differs from the original design. 
[bookmark: _Toc531356148]People – With regards to the workforce, the subcontractor will employ individual key persons named to carry out the works detailed within the subcontract data. Another option is to employ a replacement who has been accepted by the contractor. The process that the subcontractor must follow with regards to employing replacements, is that they supply the name, qualifications that are relevant to them and their experience of that replacement in order for the contractor to approve acceptance. The only way a contractor cannot approve the replacements acceptance, is if they feel their qualifications or experience is not as good as the person(s) they are replacing. If disputes arise, the contractor, after stating their reasons, may instruct the subcontractor to remove one of its employees. If this arises, the subcontractor arranges for their removal, and after one working day, that employee has no further involvement with works involved in that subcontract. 
[bookmark: _Toc531356149]Working with the Contractor and Others – the subcontractor will have a key role in communicating and co-operating with others to obtain and provide information which is required in relation to the subcontract works. If any information on the working area is required then the subcontractor will share this with others as documented within the subcontract works information document. 
[bookmark: _Toc531356150]Sub subcontracting – this is where the subcontractor sub subcontracts work out, the subcontractor is responsible for providing the subcontract works as if they were doing the works themselves i.e. all responsibilities and requirements relating to these works must still be adhered and checked by the subcontractor. For a subcontractor to appoint a sub subcontractor, they must supply the name of each sub subcontractor to the contractor for their approval. The contractor will not accept the appointment if they feel that the appointment will prohibit the subcontract works in anyway. 

[bookmark: _Toc531356151]Other responsibilities - The subcontractor must obtain approval of their designs from others where necessary. The subcontractor must provide access to works being carried out and to the plant being used to carry out the subcontract works to the: 
· Contractor 
· Project manager 
· Supervisor 
· Others notified to him by contractor or project manager (Ltd, 2005)
The subcontractor must obey to any instruction which is given by the contractor if it is in accordance with the subcontract. All works and actions carried out by the subcontractor must be in accordance with the health and safety requirements that are set out in the Subcontracts Works Information (Ltd, 2005)


[bookmark: _Toc531356152]Time 

[bookmark: _Toc531356153]Starting, Completion and key dates
It is not accepted that the subcontractor commences work on site before the first subcontract access date. This also means that the work must be done so it is completed on or before the set subcontract completion date. Must note that the contractor sets the completion date and they certify completion within one week of completion. The subcontractor must work so they meet each condition set in the key dates and that those key dates are met. 
[bookmark: _Toc531356154]The Programme 
Generally there is a programme of works identified within the subcontract date, if this is not the case then the subcontractor submits a first programme to the contractor for acceptance, this is done within a period stated in the subcontract data. 
Listed below is examples of what is stated on each programme that is submitted by the subcontractor for acceptance: 
· Subcontract start date, subcontract access dates, key dates and subcontract Completion date 
· Planned completion 
· Order and timing of the operations which the subcontractor plans to do in order to provide the subcontract works 
· The order and timing of the work the employer, the contractor and others as last agreed with them by the subcontractor or if not so agreed, as stated in the subcontract works information
· The dates when the subcontractor plans to meet each condition stated for the key dates and to complete other work needed to allow the employer, the contractor and others to do their work
· Provisions for float, time risk allowances, health and safety requirements
(Ltd, 2005) 
Within 2 weeks of the subcontractor submitting a programme for acceptance, the contractor must either accept the programme or not accept. If they don’t accept they must notify the subcontractor of their reasons. Generally a reason for not accepting a programme may be that the contractor feels that the subcontractors plans are not practicable, or if it does not comply with the subcontract works information. It is possible also that the submitted programme may not reflect the realistic plans or intentions of the subcontractor which will prompt the contractor to not accept. 
[bookmark: _Toc531356155]Revising the programme 
During the works the subcontractor may revise the programme, the revised programme will show the achieved progress of each operation and the effect which the progress has on the rest of the programme of works. They will also show how they plan to deal with any delays and to correct any notified defects. 
[bookmark: _Toc531356156]Instruction to stop or not to start work 
The contractor has the authority to instruct the subcontractor to stop works they are doing or to start at all. The contractor may later instruct the works to continue or commence. 

[bookmark: _Toc531356157]Take Over 
The contractor does not need to take over the subcontract works prior to the subcontract completion date if the contractor has stated they are not willing to do so in the subcontract data. If this is the case, the contractor must then take over the subcontract works no later than two weeks (Ltd, 2005) after the works have been completed. 
On occasions the contractor or the employer may use part of the subcontract works prior to the completion has been certified. If this happens then the contractor automatically takes over those parts of works, the contractor must then certify those works within two weeks of the take-over date. 
[bookmark: _Toc531356158]Acceleration 
On occasions the contractor requires works to be accelerated. For these instances, the contract will request that the subcontractor submits a quotation for the works they are carrying out to be accelerated with the view of being completed before the agreed completion date set out in the subcontract information. The quotation from the subcontractor must include the changes in key dates and the provision of revised programmes. If the contractor requests an acceleration in works, the subcontractor must submit a quotation or declines and gives reasons for not doing so within the agreed period of reply.




















[bookmark: _Toc531356159]Testing and Defects 

[bookmark: _Toc531356160]Test and Inspection 
The subcontract works information states that the subcontractor, contractor and employer provide materials, facilities and samples for testing and for inspection. 
If a test or inspection of the given item is deemed to have a defect, the subcontractor corrects that defect, once that is done the test or inspection is repeated. 
[bookmark: _Toc531356161]Testing and inspection before delivery 
The contract stipulates that the subcontractor must not bring to the working areas the plant and materials that are required under the subcontract works information to be tested or inspected before delivery until the contractor has notified the subcontractor that they have passed the test or inspection (Ltd, 2005)
[bookmark: _Toc531356162]Searching for and notifying Defects 
Up to the designated defect date, the contractor can request that the subcontractor search for a defect. The contractor will give their reason for the search and an instruction on how to carry out that search. This may include the taking down finished work and then re-erecting it after the search. This can also entail carrying out tests and inspections on materials for example even though the subcontract works information does not require them to do so initially. 
Both the subcontractor and contractor, until the defect date, must notify one and other as soon as they encounter any defects. 
[bookmark: _Toc531356163]Correcting Defects 
It is paramount for good working practice that the subcontractor corrects any defects they find, regardless if the contractor has notified them or not. Any defects that require correcting by the subcontractor must be corrected before the end of the correction period. 
[bookmark: _Toc531356164]Accepting Defects 
On occasions if both the contractor and subcontractor feel that the defects found do not warrant correcting for whatever reason, they can propose to each other that the subcontract works information should be changed which will allow them not to have to correct that particular defect. 


[bookmark: _Toc531356165]Payment 

[bookmark: _Toc531356166]Assessing the amount due 
There will be agreed assessment dates, the contractor will assess on what the amount is outstanding and issues these during assessment intervals which commence after the subcontract starting date. Other assessment dates that the subcontractor must remember are: 
· At the end of each assessment interval until four weeks after the contractor issues the defects certificate and 
· At completion of the whole subcontract works  (Ltd, 2005)
Generally the amount due is the costs of works done to date, with any additions that are to paid to the subcontractor, this will also include any taxes the contractor owes the subcontractor as governed by the law. 
The contractor can assess the amount of due that the subcontractor has submitted on or before the assessment date. The contractor must demonstrate to the contractor the details they have used to assess the amount due. At this point the contractor has the authority to correct any wrongly assessed amount submitted, but this will be resolved in a later payment certificate. 

[bookmark: _Toc531356167]Payment 
The first payment will be certified by the contractor, as mentioned previously, within 2 weeks of each assessment date. The first payment is the amount due, then there after the rest of the payments are the differences paid between now and the last payment certificate. 
Each payment is made within four weeks of the agreed assessment date, or if an alternative date is agreed between all parties prior. If payments by the contractor to the subcontractor are late then the contractor must pay interested on that payment. Interest is based on an assessment of when the payment should have been made and when the payment is made. 



[bookmark: _Toc531356168]Compensation Events 
[bookmark: _GoBack]
[bookmark: _Toc531356169]Compensation events 
On occasions compensation event are triggered as a result of several different factors that may arise. These may include:  
· when the contractor provides an instruction to change the works specified in the subcontract works information
· if the contractor does not allow the subcontractor to gain access to certain areas of the site as specified in the subcontract access date
· if the contractor does not supply the subcontractor with materials etc by the time specified within the accepted programme of works 
· If the contractor decides to change a key date
· If the employer, contractor or others do not work within the specified times stated with the accepted programme
· If the subcontractor carries out works on site that are not specified in the subcontract works information
· If the contractor does not reply to communication sent to them by the subcontractor
· If a test by the contractor causes unnecessary delay with the works which results in the subcontractor missing key dates
· Abnormal weather conditions, but for these to trigger compensation A weather measurement is recorded within a calendar month, the value measure will be looked at in comparison with the weather data, which is shown to occur on averages less frequently than once inn 10 years (Ltd, 2005)
 

· 

[bookmark: _Toc531356170]Main Option Clauses 

When utilising the NEC suite of contract there are 5 main option clauses to utilise, these options are decided on what best suits the contract needs and the construction. 
The 5 options are listed below: 
Option A – Priced subcontract with activity schedule 
Option B  - Priced subcontract with bill of quantities 
Option C – Target subcontract with activity schedule 
Option D – Target subcontract with bill of quantities 
Option E – Cost Reimbursable subcontract 
(Ltd, 2005)

[bookmark: _Toc531356171]Dispute Resolution 

There are two dispute resolution options: 
1. Option W1
2. Option W2 
(Ltd, 2005)
[bookmark: _Toc531356172]Secondary Option Clauses 

Secondary option clauses available are: 
X1 – Price adjustment for inflation 
X2 – Changes in the law
X3  - Multiple currencies 
X4 – Parent company guarantee 
X5 – Sectional Completion 
X6 – Bonus for early completion 
X7 – Delay damages 
X12 – Partnering 
X13 – Performance bond 
X14 – Advanced payment to the subcontractor 
X15 – Limitation to the subcontractor’s liability for his design to reasonable skill and care 
X16 – Retention 
X17 – Low performance damages 
X18 – Limitation of Liability 
X20 – Key Performance indicators 
Y(UK)2 – The housing grants, construction and regeneration act 1996
Y(UK)3 – The contracts (Rights of third parties) Act 1999
Z – Additional conditions of subcontract 
(Ltd, 2005)


[bookmark: _Toc531356173]Tables 
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(Anon., 2015)
[bookmark: _Toc531356174]Conclusion 

This report was based on a vast topic that is, ‘considerations to include within contracts that utilise subcontractors’. It is evident that there is a vast amount of considerations that all parties involved within a construction project must understand and adhere to in order to achieve a harmonious outcome. I have outlined within my report the various considerations you must take into account when utilising subcontractors, there are however topics that I could of digressed and perused further, such as the main option clauses, secondary option clauses and dispute resolutions but the limiting word count and depth of information required to project in order to explain these topics fully, prevented me from doing so in this report, albeit, I have given you an understanding of what options and clauses are available nevertheless. 
From writing this report, it was of interest to me how easy that disputes between contractor, employer and subcontractor could occur. It is evident that the contractor has relative power in determining outcomes that may not favour the subcontractor, i.e. trigger penalty clauses etc, saying that, the options and clauses are there to protect all parties involved. It is of my opinion, following researching this topic quite extensively, that the clauses and options available are only as good as the person interoperating them. It is paramount that all parties involved must have an experienced person on board their team who has a full and broad depth of knowledge when it comes to contract law within the construction industry, in order to minimise conflict and to potentially save the contractor, subcontractor and employer money come the end of the scheme. 
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