Common and civil law systems in the UK


Common law and civil law are two parts of the UK court system. Common law is older and now is used in precedence for the civil courts. There are a number of civil courts that has different responsibility they have some connection that is separate in other ways. 

Common law is law that was formed started before the judiciary as it was created and enforced by the crown. This means that the laws were not codified. Common law uses equity. Equity is seen as equality in the judgment of a decision. It is a separate system but it was conjoined to common law (Laing, 2019).  Equity and common law were both created by the crown to make rulings. Common law had strict situations and results whereas equity was used when there was no common law in place for that situation. The ratio decidendi is the official reasoning behind a judge’s decision and they will reference the common law when writing It (Lexis, 2020). If common law is the reasoning for their judgment. Each judge will write their own to maintain fairness and equity.  Obiter dictum is the note that a judge makes but do not bind the courts like the ratio decidendi does (Lexis, 2020). These allow for an explanation of the decision that does not bind a lower court. It allows a judge to understand why a decision was reached.  

Civil law is the set of laws that exist to settle a dispute between two people or companies. One individual, referred to as the clement will bring a case before a judge who will decide on the likelihood that an event occurred. This process is known as the balance of probability (hallellis, 2019). This means that civil law should remain unbiased to ensure that the probability of the event occurring (Davies, 2009). If a judge has an equal reason to believe that the event did or did not happen then they must rule that the event did not happen but, if they did have a slightly higher belief that the event did happen then they will judge that the event happened. Many aspects of the common law system were carried over to the civil law system this includes the ratio decidendi and Obiter dictum as well as the common law. The common law still apply to the decisions and the legal system as a whole. 

Common law and civil law systems has similarities as well as differences they were both used to settle disputes between two people. The common law also gave several systems to the civil law system. The origin of both systems is different common law was created and crawled by the crown but civil uses a judge this means that the civil court should be more impartial as it is their job to make decisions, where as the crown was also the ruler of the country which meant he had many other responsibility (Cannon, 1988). Within modern times law has been applied to everybody so equity and fairness has been reanalysed and reapplied. Civil law had far stricter rulings and were far more restricted on the cases they would take. The crown and those who worked for him as the judges were limited on the cases on they would judge on as they couldn’t make decisions on their own  they had to refer to previous rulings which was the first form of judicial precedent. The common law system had a separate court for equity. This meant that their were tow courts for the common law system. Equity was used when precedent could not be used as it was employed this was normally for matters but did not concern the crown this means there was two courts that had separate roles but the same goal. This is different in the civil law as there is one side of the court system that deals with all forms of all civil law cases. There are still multiple courts but the responsibility is the same, but the severity of the claim is different. Within the civil system there is the higher court which binds the lower court, but they are more connected (Courts and Tribunals Judiciary, 2020). The higher court takes the cases, but the lower court is unequipped to deal with.

Common law in England and Wales has developed historically through the customs and decisions which have been developed over centuries. The notion of common law began during the reign of Henry II with legal disputes having legal disputes being settled by the King (Hourly History, 1988). Common law has developed by Judge based decisions. For example. common law and judicial precedence grant an easement, which can form a right of way over neighboring land or the right to take water from neighboring land. If they the person can demonstrate they have exercised this right to the detriment of the neighboring land owner and without challenge from the neighboring land owner for a continuous period of time (Lexis, 2020). Common law is a legal principle based solely in the civil court system and can not be found in the criminal court system as criminal law is based on government statutes. More than legislative law, common law can be open to interpretation by Judges based on evidence. It can be developed and expanded. 

Common law is still applied today and is specifically used in the queens or kings bench depending on who the mark is at the time. The bench deals with matters that involve common laws in their decisions. This is because the Kings bench primarily deals with cases of negligence contract disputes and, personal injury (UK Government , 2022).  This means that common law covers various legal events such as contracts. During the case of  Carlill v Carbolic Smoke Ball Co [1891-94] a contract was posed by the sellers of the smoke ball. The contract said they would pay 100 pounds if somebody could prove that they had used the smoke ball to a specify number of weeks and a specified way. They promised that influences and ither illness would be fought off or cured if used during the specified method. One individual used these smoke ball and later died of a influenza attack, the husband of the decreed wrote to the company to receive the 100 pounds compensation that was promised if the smoke ball did not work. The company refused to pay and was taken to court.

By the end of their trail, it was agreed that the contract could not be held as it was not agreed and therefore not legally binding. The contract did not connect to a single person which means that it was put out to the world, the contract also had a promise to treat as opposed to actually treating this meant that the contract have several components which made the contract a sale man promise instead of a legal contract. This was agreed on by several judges in different courts including in a court of appeal (Lexis, 2020). This means that this case was based off precedent.

 Contracts are a type of common law and therefore precedent was applied in the decision. This case caused a contract to the world to not be legally binding which impacted cases such as Harvela Investments Ltd v Royal Trust Co of Canada. This case used the precedence set in the Carlill v Carbolic Smoke Ball Co case. The contract had specific details that were not met. This relates to the Carlill v Carbolic Smoke Ball Co case as the contract was a invitation to treat instead of a guarantee to treat (Lexis, 2020). This means that the Carlill v Carbolic Smoke Ball Co case has created case law that will be used for 100 years. 

To summaries the UK uses a complex but logical court system to deal with common law cases they imply varies employ varies forms of legislation including common law which has existed for over eight hundred years. Common law created precedence maintains its effect and necessity within the modern civil court system. Common law cases that create precedence has a long effect on the civil courts and the decisions they make. 
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