      TEST OF DISHONESTY AND THEFT ACT 1968

      In this work, the concept of dishonesty and the role it plays in relation to offences of theft in the UK will be discussed. The dishonesty test in common law will be considered with Ivey and Genting Casinos UK Ltd (2017) and R v Gosh (1982) cases, to show historical changes. Part of criminal liability, mens rea will be examined, difficulties to prove the dishonesty, and impacts on the justice system will be analysed.

[bookmark: _Int_Zos3hTNL]     Theft has been defined in the section 1 as a person who is guilty of theft if he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it (Theft Act, 1968). And the section 2(1) does not give the definition of dishonesty but explains in which circumstances it would not be accepted as dishonest such as; if the person has a got belief that has got the legal right to deprive the owner of property, the owner of the property would give consent to appropriation or the owner could not be identified by taking reasonable steps ( Theft Act 1968). ‘Actus non facit reum nisi mens sit rea.’  According to Oxford University Press (2024), an act does not make a person guilty unless the mind is also guilty. According to London University international programs criminal law module guide, there are three components of crime; actus reus, physical or external part of crime, men’s rea, the internal or mental part of the crime and absence of defence. According to Checkmate Publishing (2019), theft crime could be separated into components, dishonesty, and intention of permanent deprivation as mens rea and appropriation of a property belonging to another as actus reus. So, reaching a conclusion for an incident as a theft, both sides of these elements needed to be proved. 
     
[bookmark: _Int_DrmBVl9o][bookmark: _Int_nUA8yKtB]     According to E-lawresources (2024), the surgeon appealed the court decision which charged him guilty because he claimed money for the operations he had not done. His appeal was upheld in the Court of Appeal. And the dishonesty test which is known as the Gosh Test was determined. This test introduced by Lord Lane CJ as a jury first must decide if the action was dishonest according to the ordinary standards of reasonable and honest people. If the jury decides the action is dishonest, then it has to decide if the person who acted dishonestly realises his action is dishonest by those standards, not his own. So the first part of the test forms the objective, and the second part is the subjective part of the test. Leggett (2019) discusses, Lord Lane CJ defines the root of the problem is the defendant's state of mind so his/her knowledge and belief. According to Saunders, Proudlock and Larner (2020), the Ghosh test, despite being a legal standard, is seen as problematic. Juries struggle to use it, and it can lead to unfair outcomes. For instance, people who do not understand what is considered dishonest in society might not be judged as dishonest, even if their own standards are lower. 


[bookmark: _Int_jAoT6GFF]     Oliver and Le Moine discuss (2020), the Ivey v Genting Casinos UK (t/a Cockfords Club) [2017] UKSC 67 case introduced a new approach by eliminating the subjective test present in R v Ghosh [1982] QB 1053 (the second limb). Now, the only subjective aspect lies in the jury's evaluation of the defendant's knowledge or genuinely held belief of the facts. Once these facts are established, the remaining test is objective, determining whether the defendant's actions were dishonest based on the standards of ordinary decent people.

     According to Criminal Defence Solicitors (2021), the Ghosh test faced significant criticism over time, with concerns raised about the lack of guidance and potential inconsistencies in how juries applied it. This issue was addressed in the civil case of Ivey by the Supreme Court. In this case, the Supreme Court eliminated the second limb of the Ghosh test, which focused on whether the defendant realised that reasonable and honest people would view their actions as dishonest. Instead, the defendant's judgement is based solely on their actual knowledge or belief about the facts.

     According to Crown Prosecution Service (2020), a significant case prosecuted by the CPS revealed the depths of dishonesty in a care homeowner's actions, leading to a £4m fraud scheme. David Barton, sentenced to 17 years in prison, exploited vulnerable residents by manipulating them into believing he was their sole caregiver, isolating them from family and friends, and restrained them into paying excessive fees and naming him as a beneficiary in their wills. The Court of Appeal clarified the legal test for dishonesty in criminal law as juries must evaluate all facts, including the defendant's knowledge or belief, against the standards of ordinary reasonable people to determine dishonest behaviour. This judgement, affirmed by the Court of Appeal's refusal to consider the case at the Supreme Court, sets a definitive precedent for future cases involving allegations of dishonesty, ensuring accountability and justice in criminal proceedings.

     According to the University of Oxford (2022), many people find the test for dishonesty in Ghosh and Ivey problematic. They worry they are too subjective or objective, require moral judgments from juries, and can lead to differences in how dishonesty is judged. But most agree that theft, a major crime in this area, is fundamentally about dishonesty.

     According to University of Exeter (2020), the difficulty in defining theft often revolves around the need for someone to act dishonestly. Courts have struggled to explain what it means to act dishonestly and have tried different tests. The latest test is still unclear, saying that dishonest behaviour is whatever an honest person would think is dishonest. This does not help much in knowing beforehand if something is dishonest or not. It is unfair to punish someone for behaviour they did not know was wrong. Also, it does not stop people from doing dishonest things because there is no clear rule against it.

[bookmark: _Int_qefYyrnL]     Spearman (2024), discusses, while examine the uncertainty in civil law, in Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 AC 378, Lord Nicholls stated that in the context of accessory liability, acting dishonestly or lacking probity means not behaving as an honest person would in the given circumstances. This standard is objective, unlike some criminal contexts such as R v Ghosh. And in Twinsectra Ltd v Yardley [2002] 2 AC 164, the House of Lords preferred what Lord Hutton termed the "combined test." This test states that dishonesty requires two things: first, the defendant's conduct must be seen as dishonest by ordinary, honest people; and second, the defendant must have known that their actions were dishonest by these standards. The main difference from the Ghosh test is that it emphasises the defendant's personal realisation of their dishonesty. Also, Lord Hoffmann emphasised that according to the principles in Tan, more than just awareness of the facts of wrongful conduct is needed. He argued that it requires a dishonest state of mind, meaning the awareness of transgressing ordinary standards of honesty. On the other hand, Lord Millett advocated for an objective approach, especially in civil liability cases. He believed that knowing all the facts that made the participation wrongful was sufficient. Over time, civil high courts have determined that an objective test for dishonesty is fitting for civil law purposes. In Barlow Clowes v Eurotrust International Ltd [2006] 1 WLR 1476, Lord Hoffmann clarified that a dishonest state of mind involves being aware of actions that violate common standards of honesty, without necessarily considering those standards. Many believe that the Barlow Clowes test was affirmed in civil cases and adopted in criminal proceedings, replacing the Ghosh test, by the Supreme Court in Ivey. However, the idea of dishonesty remains unclear. This confusion raises questions about whether the objective standard of "the standards of ordinary decent people" is suitable and practical. While Ivey aimed to address concerns about the Ghosh test, challenges persist regarding its application in both civil and criminal law, promising continued debate for the near future.
     
     In summary, this study examined the concept of dishonesty and its importance within theft offences in the UK. Through an analysis of key legal cases such as Ivey v Genting Casinos UK Ltd (2017) and R v Ghosh (1982), the evolution of the dishonesty test in common law has been explored. It has been discussed the essential role of mens rea in criminal liability, addressing the challenges associated with proving dishonesty and its broader implications for the justice system. Furthermore, the complexities surrounding the definition of dishonesty have been underscored, alongside efforts to reform and clarify legal standards. Recent legal developments, notably in the Ivey case, have aimed to address criticisms of subjective tests like the Ghosh test, moving towards a more objective assessment of dishonesty. However, there are still challenges and questions about whether objective standards are practical for judging dishonest behaviour. Despite these challenges, ongoing discussion and consideration are crucial for ensuring clear and consistent application of dishonesty standards in both civil and criminal law.
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