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	Advanced Stage (A4): Succeeding in the Legal Environment.
Option 1 - Dispute Resolution 




Sample Assessment Material:

Time allowed: 1 hours 30 minutes 

Instructions to candidates:

· The assessment is closed book, that is, the material which is required to answer the questions will be controlled either by its inclusion within the paper itself or by restricted access to online materials
· The task must be completed electronically on the software provided
· You should take into account the instructions for each task when planning your response 
· You must comply with the CILEX Assessment Regulations

This assessment is marked using criteria.


NOTE TO CANDIDATES 

This assessment examines relevant elements of the Professional and Legal Skills module within a dispute resolution context. These elements will include, principally, Effective Communication, Client Management and Ethics, Risks and Compliance.




Introduction

You are a trainee lawyer in the firm of Kempstons LLP (Kempstons) of the Manor House, Bedford, MK42 7AB. You are in the civil litigation team and your supervising partner is Bella Silver. Your local County Court is situated in Bedford. You are assisting Bella on the following client matter: Grace Evans (GE/BS/78/20). Kempstons is instructed by Grace, an events coordinator, in connection with her personal injury claim against her employer, Waverley Hotels Ltd. 


Narrative 

On 15 March 2019, while in the course of her employment at Miriam Manor, a luxury hotel converted from an old manor house, Grace was struck by a piece of roof timber when, without authorisation, she entered a new annex which was under construction by the hotel’s own maintenance team. The value of the claim is reasonably expected at this stage to be £20,000.

Having complied with the relevant pre-action protocol, on 4 September 2020, proceedings are issued and served on the defendant with the particulars of claim. A single joint expert, Miss Heather Broadside, a consultant in orthopaedic surgery, has been instructed by the parties, and her medical report is served with the proceedings. A defence is served denying liability and raising allegations of contributory negligence. Following filing of the Directions Questionnaires, the claim is allocated to the multi-track. Case management directions have been given and disclosure has taken place.
 












Task 1
(This question is developed from Section B question 3(b) of the A1 Dispute Resolution Sample Assessment)

In reviewing the list disclosed by the defendant’s lawyers, you notice that their list is much shorter than you would have reasonably expected and does not include documents which were referred to in the defence, in particular, the accident report book and records of health and safety training.


Draft a letter to the defendant’s solicitors in which you should set out: 

· an introduction by way of a reference point;
· your purpose in writing;
· the issue which is to be resolved and why;
· what you require the defendant’s lawyers to do to resolve the issue;
· reasonable proposals in terms of the scale of disclosure/inspection sought e.g. limiting the period of time for which documents are requested;
· a clear indication of timescales;
· that, if the defendant’s lawyers do not do as you have requested, you will apply for an unless order, an order for costs in any event to be assessed summarily on the indemnity basis.


You should ensure that your letter meets the assessment criteria, and, in particular:

· [bookmark: _Hlk75425106]covers all of the above points;
· is clearly structured with appropriate use of paragraphs and/or sub-headings;
· is professional in language, style and tone and suitably tailored to the recipient; 
· is accurate, clear and unambiguous;
· contains minimal grammatical, punctuation or spelling errors.





Reminder of the relevant CPR relating to disclosure

Standard disclosure – what documents are to be disclosed

31.6 Standard disclosure requires a party to disclose only–

(a) the documents on which he relies; and

(b) the documents which –

(i) adversely affect his own case;

(ii) adversely affect another party’s case; or

(iii) support another party’s case; and

(c) the documents which he is required to disclose by a relevant practice direction.


Documents referred to in statements of case

31.14

(1) A party may inspect a document mentioned in –

(a) a statement of case;

(b) a witness statement;

(c) a witness summary; or

(d) an affidavit.

	
KEMPSTONS LLP
Manor House
Bedford
MK42 7AB



Hargreaves LLP
Bastion House
14-18 Smith Street
Bedford
MK38 4FT


	Date: Today’s date


	Our reference: GE/BS/78/20
Your reference: BV/67/20

	Dear [Recipient]




	Re: [Subject matter]




	[insert text of final response]







	[Appropriate sign off]

































Continued narrative 

Throughout your management of the case, you have been conscious of the need to reach a resolution of the dispute. Now that documentary and witness evidence has been exchanged, you continue to have reservations about the strength of Grace's defence to the arguments raised in relation to contributory negligence. 

You have today received a valid Part 36 offer from the defendant’s lawyers, in the appropriate form. The defendant’s lawyers draw attention to the fact that this is the second Part 36 offer which they have made and that the earlier offer is not withdrawn but its terms have been changed to the net amount now offered of £30,000. You check back over the file and see that the first offer, in the net amount of £35,000, was made four months ago, and that Grace did not wish to accept it. You intend to write to Grace to advise her but first you look up the relevant sections of the CPR, an extract of which is set out below.

Extract from Part 36.  
 
36.9 Withdrawing or changing the terms of a Part 36 offer generally 
 
(1) A Part 36 offer can only be withdrawn, or its terms changed, if the offeree has not previously served notice of acceptance.
(2) The offeror withdraws the offer or changes its terms by serving written notice of the withdrawal or change of terms on the offeree.
(Rule 36.17(7) deals with the costs consequences following judgment of an offer which is withdrawn.)
(3) Subject to rule 36.10, such notice of withdrawal or change of terms takes effect when it is served on the offeree.
(Rule 36.10 makes provision about when permission is required to withdraw or change the terms of an offer before the expiry of the relevant period.)
(4) Subject to paragraph (1), after expiry of the relevant period—
(a) the offeror may withdraw the offer or change its terms without the permission of the court; or
(b) the offer may be automatically withdrawn in accordance with its terms.
(5) Where the offeror changes the terms of a Part 36 offer to make it more advantageous to the offeree—
(a) such improved offer shall be treated, not as the withdrawal of the original offer; but as the making of a new Part 36 offer on the improved terms; and
(b) subject to rule 36.5(2), the period specified under rule 36.5(1)(c) shall be 21 days or such longer period (if any) identified in the written notice referred to in paragraph (2).





Task 2 
(This question is developed from Section B question 5(b) and 6 of the A1 Dispute Resolution Sample Assessment)

Bear in mind that you are writing to your client who is likely to be unfamiliar with the dispute resolution process and may be anxious.

Draft a letter to the client covering the following points:

 
· whether the defendant is entitled to have made a second offer on changed terms; 
· that a further period of time is not allowed in which to consider the defendant’s new offer because this is not an improved offer, and 
· proposals for achieving settlement:
· the costs implications for Grace if she accepts the defendant’s new offer without negotiation;
· the possibility of accepting the new offer on the basis that the defendant pays the costs to date;
· the possibility of making her own Part 36 offer in the sum of £35,000 and the costs implications of that.
· giving advice and recommendations which are in the client’s best interests;
· making clear that instructions are required.

You should ensure that your letter:

· covers all of the above points;
· is clearly structured with appropriate use of paragraphs and/or sub-headings;
· is professional in language, style and tone and suitably tailored to the recipient; 
· is accurate, clear and unambiguous;
· contains minimal grammatical, punctuation or spelling errors.






	
KEMPSTONS LLP
Manor House
Bedford
MK42 7AB



Ms Grace Evans
18 Heyford Marshes
Bedford
MK15 3DH


	Date: Today’s date


	Our reference: GE/BS/78/20
Your reference: 

	
Dear [______]


	Re: [_______]


	[insert text of final response]





	[Appropriate sign off]
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