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Diminished responsibility

What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?

When addressing such question, we will need to investigate the definition of diminished responsibility alongside the changes made by the Coroners and Justice Act (2009). We will then summarise whether the amendments that had been made changed the law for the better. We will partake in a step-by-step plan which will begin by discussing what diminished responsibility is and the requirements under the legislation. We will then address what changes were made by the Coroners and Justice Act (2009) and why the changes needed to be made. Further, we will then calculate the advantages and disadvantages of the changes made and consider whether there could be more recommendations for further reform within this area of law. 

Diminished responsibility in a summary is a partial defence to murder, which reduces the sentence to manslaughter. However, at the beginning there was a definition which was considered unclear as to what the term meant. The Homicide Act (1957, s.2) originally defines what diminished responsibility is and the requirements needed. It was defined as follows:
(1) Where an abnormality of the mind as substantially impaired his mental responsibility for his acts and omissions in doing or being a party to the killing
(2) On the charge of murder, it shall be left to the defence to prove that the person being charged is by virtue of this section not liable to be convicted of murder
(3) A person who but for this section would be liable, whether as principal or as accessory, to be convicted of murder shall be liable instead to be convicted as manslaughter
(4) The fact that one party to a killing is by virtue of this section not liable for conviction of murder shall not affect the question whether the killing amounted to murder in the case of any other party to it. (Homicide Act, 1957, s.2)
[bookmark: _Int_Mf0Z4nkL][bookmark: _Int_J8XScNGV][bookmark: _Int_IkU7QDyz]This definition was thought unclear and not very intelligible to the average person, so a change was needed. The definition is so unclear that it does not tell what exactly is required for diminished responsibility. This could have then led to floodgates of people trying to argue that they are credible to fight with this, when in reality there is no clear definition of what is needed to fit the criteria so there would have been no true understanding. The terminology ‘abnormality of the mind’ is rather cloudy as the term ‘mind’ could be so broad as to what it means. The term mind could mean one thing to one being but another thing to a different being. So, we can already see why there needed to be a change to the definition of what diminished responsibility meant. It is exercised that s.2 had combined impaired capacity and reduced liability. Thus, meaning that a jury had to convict of manslaughter rather than homicide because an impaired ability had diminished their mental responsibility for their act. In addition to this, a jury would often be left deciding based solemnly on morality.



The changes which were made by the Coroners Justice Act (2009, s.52) are as follows. The Homicide Act (1957, s.2.1) was replaced with three new subsections being (1), (1A) and (1B) which have much more clearer and intelligible descriptions. Section (1), (1A) and (1B) are shown as follows:
(1) A person (D) who kills or is a party to the killing of another is not to be convicted of murder if D was suffering from an abnormality of mental functioning which-
(a) Arose from a recognised medical condition,
(b) Substantially impaired D’s ability to do one or more things mentioned in subsection (1A), and 
(c) [bookmark: _Int_92R97Dgk]Provides an explanation for D’s acts and omissions in doing or being a party to the killing.
    (1A) those things are-
(a) To understand the nature of d’s conduct;
(b) To form a rational judgement;
(c) To exercise self-control.
[bookmark: _Int_j896O0Na]     (1B) for the purpose of subsection (1, c), an abnormality of mental functioning provides an explanation for D’s conduct if it causes, or is a significant contributory factor in causing, D to carry out that conduct.” (Coroners and Justice Act, 2009, s.52)

Looking at the reformed definition we can straight away see a clear difference in the amendments. These changes will change the law when deciding what is accountable to argue diminished responsibility. There are few advantages of this change. By having the Coroners and Justice Act (2009, s.52) replace the Homicide Act (1957, s.2.1) with three new subsections, it makes the requirements more transparent and intelligible. This will then close of any floodgates that could have been opened. 
[bookmark: _Int_UsV4PZC5]The term ‘abnormality of mind’ was replaced with ‘abnormality of mental functioning’ told in section (1) and was further instituted that, ‘abnormality of mental functioning’ must arise from ‘recognised medical conditions.’ Law Commision (2006) Murder, manslaughter and infanticide report foretold that the reasoning for this amendment is that the original definition of this legislation had not been drafted with medical experts' abilities despite their evidence being crucial to the succession of the defence.
[bookmark: _Int_gbdS8Gl6]Already by having this replacement of the terminology there is a much clearer clarification as to what is required when arguing diminished responsibility. 
The terminology ‘abnormality of mental functioning’ is much clearer than ‘abnormality of the mind’ as the term ‘mental functioning’ can be easily transcribed. The term ‘mental functioning’ insinuates that it means a being's mental ability to recognise what they have done. 
Regardless to this, there has been some criticism as to the term ‘abnormality of mental functioning’ as it is not actually defined in s.2(1). Then again, there is also nothing suggesting that it is any narrower than ‘abnormality of mind.’ 
Following up with the earlier criticism, it is said that there have been criticisms for such change in the definition and requirements. It is said this is because of imprecise language which was used in the Homicide Act (2009, s.2). It was unclear what the definition of ‘abnormality of mind’ really meant so in the case of Byrne (1960, 2QB 396), Lord Parker quoted that the term ‘abnormality of mind’ is a state of mind so indifference to that of an ordinary being, that the reasonable man would Deam unnormal.

[bookmark: _Int_Z978jTaU]By section (1, b) mentioning that it must arise from a recognised medical condition, it recognises experts' ability whereas before there was no recognition whatsoever. These are some of what can be believed under medical experts for diminished responsibility:
1) Battered wife syndrome which was shown in the case of R v Ahluwalia (1993). It is told that this can only be part of diminished responsibility if medical experts can show a medical diagnosis to their actions;
2) Jealousy which came under the case of R v Miller (1972);
3) Unfounded jealousy like in the R v Vinagre (1979) case;
4) Chronic depressions with the case of R v Gittens (1984);
5) Epilepsy which happened in the case of R v Campbell (1997);
6) Pre-menstrual tension in the case of R v Smith (1982).
(Nicola, no date)

[bookmark: _Int_Ppx0yGGI]Another change is that the effects of a successful plea of diminished responsibility will remain the same, a verdict on manslaughter not murder, and the burden will remain on the defence to prove the defence on the balance of probabilities.


One could argue that as there has now been a clear definition of what is needed when it comes to the defence of diminished responsibility, this could be viewed as a disadvantage. The reasoning could be that, at the time of the original definition a being could have tried to argue diminished responsibility and failed. Whereas, if they were to have argued their case with the new definition, they could have succeeded.
Another argument as to why this could be viewed as a disadvantage is that, even though there have been amendments as to what diminished responsibility means. There is still no clear description of what the term ‘abnormality of mental functioning’ means under the Coroners and Justice Act (2009, s.52). 
Section (1A, c) states that one of those things are how to ‘exercise self-control.’ Some would argue that this could be viewed as a disadvantage as the term could confuse people. There is no clear definition of what exercising self-control means. Another reasoning as to why this could be seen as confusing is that before the amendments were made, there was no definition of what is needed. So, there would be cases of people trying to argue that drugs or alcohol could be used. Now that this term has been thrown in after corrections, some could still debate ‘what actually comes under self-control?’ When looking into this more, they have no reasoning as why not to question this as there is no clear description of what it means.



[bookmark: _Int_hXZhROSC]So, in conclusion, the reasoning as to why the Coroners and Justice Act (2009, s.52) amended the definition and requirement of diminished responsibility is because the legislation in the Homicide Act (1957, s.2) was so unclear and intelligible and thought without considering to the experts' expertise.
[bookmark: _Int_KownXgPA] Seeing aswell that it was thought out with no expertise, it would have opened floodgates as to what the definition really could have meant meaning anybody could have tried to argue with the defence. 
The term ‘abnormality of mind’ is so broad that by amending it with the term ‘abnormality of mental function’ then further describing what goes with it, comforts in what diminished responsibility is.
 By having this change, it is a clear advantage in knowing whether you can use the defence in your case. Overall, the advantages outweigh the disadvantages but to further reform this area of law they could define what ‘exercising self-control' really means to avoid further confusion.





























References 
· Byrne (1960, 2QB, 396)
Available at:https://www.oxfordreference.com/display/10.1093/oi/authority.20110803095719535;jsessionid=06C23840E44D6E5E86DC1BBF69126E08#:~:text=The%20abnormality%20of%20mind%20(which,1960%5D%202%20QB%20396).

· Coroners and Justice Act (2009, s.52) Persons suffering from diminished responsibility(England and Wales)
Available at: https://www.legislation.gov.uk/ukpga/2009/25/section/52

· Homicide Act (1975, s.2, F.1.1) Persons suffering from diminished responsibility
Available at: https://www.legislation.gov.uk/ukpga/Eliz2/5-6/11/section/2#commentary-key-af9607df94fb7cffa79ad0697e4ef71e

· Homicide Act (1957, s.2.1) Persons suffering from diminished responsibility
Available at:https://www.legislation.gov.uk/ukpga/Eliz2/5-6/11/section/2/enacted#:~:text=2Persons%20suffering%20from%20diminished%20responsibility&text=(2)On%20a%20charge%20of,to%20be%20convicted%20of%20murder.

· Law Commision (2006)  Murder, manslaughter and infanticide
Available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/228782/0030.pdf

· Nicola (no date) Diminished responsibility and criminal law
Available at: https://www.claims.co.uk/knowledge-base/court-proceedings/diminished-responsibility-criminal-law/

· R v Ahluwalia (1993)
Available at: https://womenslegallandmarks.com/2017/08/08/r-v-ahluwalia-1992/

· R v Campbell (1997)
Available at: https://victorianreports.com.au/judgment/view/1997-2-VR-585

· R v Gittens (1984)
Available at: https://publications.parliament.uk/pa/ld200203/ldjudgmt/jd030227/diets-2.htm

· R v Miller  (1972)
Available at: https://victorianreports.com.au/judgment/view/1972-VR-771

· R v Smith (1982)
Available at: https://publications.parliament.uk/pa/ld199900/ldjudgmt/jd000727/smith-7.htm

· R v Vinagre (1979)
Available at: https://digestiblenotes.com/law/criminal_cases/diminished_responsibility.php


