Problem Question (and answers):
Gemma recently decided to sell her fish and chip shop business and put a ‘For Sale’ sign outside the shop.  Angus saw the sign , went into the shop and enquired about buying the business.  He said it was important to him to buy a profitable business.  Gemma explained about her business to Angus and how, over the last three years, it had made substantial profits.  Gemma told Angus that if he wanted to buy the business he should act quickly, because the business was being put up for auction the following week.  In fact, if Gemma had taken the time to read the letter she had received from her selling agent, she would have discovered that she was mistaken, as the auction had been cancelled three weeks earlier.
Angus considered the matter for a couple of days.  Concerned that he might miss out if the business were sold at auction, he went back to Gemma and agreed to buy the business.  Angus and Gemma negotiated a price, and exchanged copies of a ‘memorandum of sale’ which said,
‘Sale, to Angus Daley, for £100,000, Gemma’s fish and chip shop business, including lease, contracts, stock and goodwill.  Profits averaging £30,000 per annum over the last three years.’
After buying the business, Angus was shocked to discover that the premises belonging to the business had no parking facilities, which he had assumed that they would have.  As a result, it was difficult to attract new customers.  He also discovered that the auction had been cancelled and there had been no rush for him to buy it.
Answer the following questions:-
1. (a) Define misrepresentation  (3 marks)
A misrepresentation is an untrue statement of fact or law made by one party to a contract to the other, which induced the other party to enter into a contract.
(b) Explain whether Gemma’s statement that the business was being put up for auction the following week was a misrepresentation.  (4 marks)
Gemma has made a false statement of fact: whether the business had been entered into an auction was a matter of fact (rather than opinion).  The statement was made to Angus, and the fact that Angus agreed to buy the business because he was concerned that he might miss out at auction shows that it induced him to enter into the contract with Gemma to buy her business.  The statement is therefore a misrepresentation.
2. Assume for the purposes of this question that Gemma’s statement about the auction is a misrepresentation:
(a) Explain what type of misrepresentation it is. (7 marks)
Gemma’s misrepresentation is not fraudulent, as Gemma believes it to be true – Derry v Peak (1889).  Whether the misrepresentation is ‘innocent’ or ‘negligent’ depends on whether it falls within section 2(1) of the Misrepresentation Act (MA) 1967.  Gemma will be liable under this section, unless she had reasonable ground to believe and did believe up to the time the contract was made that the facts represented were true.  The burden of proof in this regard is on Gemma.  The facts suggest she would not be able to discharge this burden, because even if she did believe the statement to be true, she is likely not to have  had reasonable ground to do so, given that the auction was cancelled three weeks ago and she had the means to check – Howard Marine v Ogden [1978]
(b) Explain the remedies available to Angus for that misrepresentation. (6 marks)
Angus may rescind the contract.  This will involve returning the business to Gemma, and Gemma refunding his money, in order to put the parties back into their pre-contractual positions.  Whether or not Angus rescinds the contract, he may claim damages under s2(1) MA 1967 for any loss directly caused by the misrepresentation.  These losses will be calculated on the same basis as in the tort of deceit – Royscot Trust v Rogerson [1991].

3. (a) Identify four factors which are considered by the courts in distinguishing a representation from a term of a contract. (4 marks)
A court will take into account all relevant factors in determining whether a statement is intended to be a term of the parties’ contract.  These factors may include:
-the importance of the statement
-whether the statement was reduced to writing
- the passage of time between the making of the statement and the contract
-any special knowledge of the maker of the statement
b) Explain whether the statement that ‘Profits averaging £30,000 per annum over the last three years’ is a term of the contract between Gemma and Angus. (5 marks)
The statement ‘Profits averaging £30,000 per annum over the last three years is likely to be a term of the contract.  In particular, Angus has attached importance to the fact that the business is profitable – Bannerman v White [1861]; the statement has been included in the memorandum of same – Birch Paramount Estates Ltd [1956]; and the matter is one in respect of which Gemma, as the maker of the statement, is in the better position to the know the truth – Oscar Chess v Williams [1957].

4.   (a) Identify two circumstances in which silence may amount to a misrepresentation. (2   marks)
Silence may amount to misrepresentation where:
- a half-truth is told;
- a statement which was initially true becomes false before the contract is entered into;
- the contract is one of the utmost good faith;
- the contract is made between the parties in a fiduciary relationship;
- it is a misleading omission within the Consumer Protection from Unfair Trading Regulations 2008.
(b) Explain whether Gemma’s omission to tell Angus about the lack of parking facilities is a misrepresentation. (3 marks)
Gemma’s failure to tell Angus about the lack of parking is not a misrepresentation.  She has not said anything rendering it misleading to Angus and is under no duty to tell him.

5. (a) Explain how a term may be implied by the courts on the particular facts of the case. (3 marks)
A term will be implied on the facts of the case either under the business efficacy test from The Moorcock [1889] or under the officious bystander test from Shirlaw v Southern Foundries [1939]
(b) Explain whether a term that the business would have parking facilities will be implied in this way into the contract between Gemma and Angus. (3 marks)
The term contended for about parking facilities is not necessary to give business efficacy to the contract, nor does it ‘go without saying’ under the officious bystander test.  It will not therefore be implied into the contract.
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