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Distinction between an offer and an invitation to treat
Introduction
This paper aims at discussing and differentiating between an offer and an invitation to treat.  An offer refers to an impression to the readiness to enter a contract based on some terms, intending to be legally bound after it accepted by the contracting parties. [footnoteRef:1] It can also be defined as an expression by an individual or a group of people made to another, regarding the willingness to be bound to the contract with certain terms or those that might be considered to be certain. [footnoteRef:2]  For a contract to be legally binding, acceptance of an offer is one of the elements that needs to be established by the courts.   For an agreement to be reached between two parties, it is important to establish that one of the parties made an offer. An invitation to treat can be referred as a situation whereby an individual is invited to make an offer for a product or service. The distinction between the two is that in an invitation to treat, a party is not bound to accept the suggested amount. [footnoteRef:3] [1:  Charman, M. Contract Law. In Contract Law.
]  [2:  34. Meaning of 'offer'. (2023). www.lexisnexis.co.uk.]  [3:  Sutherland, T. (2022). What is the Difference Between an Offer and an Invitation to Treat in England? LegalVision UK.] 

Differentiation between the two terms
   The formation of a binding contract requires that the elements of offer and acceptance of offer are established. For a contract to be legally binding, there is need for an offer and acceptance to that offer.  Therefore, it is important to differentiate between the two terms so that an appropriate response is reached and to ensure that the contract is valid.[footnoteRef:4] From the definition of the term offer above, it can be noted that an offer refers to terms upon  which a party is  ready to contract  if the offeree accepts the offer  Some of the elements that need to be established for an offer to be considered valid include: 1) the need for clear and certain terms , 2) the offer needs to be communicated to the other party, 3) the offer needs to be in writing, oral or be inferred from the conduct of the other party , 4) the offer needs to be intended before the contract between the two parties arises. Based on the above it is evident that an offer needs to be something that will result into a contract once accepted.  [4:  Ibid] 

To differentiate between an offer and an invitation to treat, the courts usually assess if a party intended to make a contract. The courts usually use an object test to determine the intention of the party to make an offer. Based on the test, there exists an intention in instances where an offeror is bound when his words or conduct to make as reasonable person believe that there is an intention to be bound even in instances where such an intention dos not exist.  As seen in the Storer case, the court stipulated that in a contract, the actual intention in the mind of an individual is not considered. Instead, what is considered is the things that are said or done. 
In establishing whether a contract exists between two parties the courts usually consider the statements that the parties make to know if there is an offer.  Therefore, an initial negotiation between two parties could amount to an offer, which can be accepted or an invitation to treat whereby a party or parties are invited to negotiate the offer, implying that it cannot be accepted.
Offers and invitation to treat can also be explored in cases in different areas such as advertisements, display of goods. Under advertisements, the general rules in most cases are that advertisements are usually considered an invitation to treat and not an offer. This issue has been addressed in Partridge case, whereby the appellant had been charged with advertising cocks and hens at 25s each, which was unlawful. The divisional court set aside the ruling stipulating that it was an invitation to treat and not an offer for sale.[footnoteRef:5]  According to the reasoning of Lord Parker, when dealing with advertisements apart from those that come from manufacturers, there are considered invitations to treat.   [5:  Partridge v Crittenden (1968),] 

 It should be noted that not all adverts are invitations to offer. This has been established in Carlill case, where the court of appeal found that the advert was an offer.[footnoteRef:6]  The court further held that some advertisements are offers, mostly when the advert has all the main terms and what remains from the buyer’s side is action.  [6:  Carlill v Carbolic Smoke Ball Company [1893] 2 QB 256] 

In this case, carbolic Smoke Ball Company made an advertisement that the new drug it had developed could cure flu and that buyers who could not be healed by the drug could receive €100.  Mrs. Carlill who was interested in the drug advertisement acquired the smoke ball drug. However, the drug failed to prevent influenza and Mrs. Carlill claimed €100, which the firm refused to pay.  The grounds for refusing to pay Mrs. Carlill was that the advert could be considered a binding offer but instead an invitation to treat or just a gimmick. [footnoteRef:7] In defending its claim, the Carbolic Smoke Ball Company used various defenses.  [7:  Carlill [1893] 2 QB 256
] 

First, according to the firm, the statements made were an advertising puff and there were no intentions to be bound.  The CA rejected this claim on grounds that the firm had made a statement of fact that had the capability of forming a binding contract. The statement that if the buyers used the products and still contracted flu, they could be paid €100, was able to create legal relations.  Also, another reason why the court rejected the company’s claim is that the Company’s statement that €1,000 had been deposited in the bank could be considered an offer that required action.  
Also, the other reason why the Company refused to pay Mrs. Carlill the €100 was that she had not informed the Company that she intended to accept the offer, hence it was not accepted as required under the law.  In the ruling, it was held that there was no need for the buyer to notify them about the acceptance of the offer because according to the advert, the action that was required from the buyer is purchasing and using the drug. 
 Similarly, in Bowerman v ABTA (1996), the court found that acceptance of an offer can occur through taking action in response to a written poster.   In this case, as notice was put on the wall of a travel agency stipulating that any person who could book a holiday through the agency could be covered through membership. This was considered to be an offer and the action required to accept the offer was booking the holiday through the agency.  
The display of products on a shop window or shelves even in instances where there are price tags can be considered to be an invitation to treat and not an offer. The display implies that customers are invited to make an offer and purchase the products on the prices indicated in the price tag.  As seen in Pharmaceutical Society case, there was a claim that Boots did not abide by the law in making sales.[footnoteRef:8]  The shop offered self-service whereby the buyers could take products from the display and make payments to the cashier. Therefore, the point at which the contract was formed was important as this could determine if the display was an offer or an invitation to treat.[footnoteRef:9]  Since the cashier was a registered pharmacist, the court held that the display was an invitation to treat as the customers made an offer by taking the products to the cashier, after which the cashier could accept through some action showing that there was willingness to sell. [footnoteRef:10] Therefore, the court established that Boots did not violate the law since the offer and acceptance through the sale occurred at the cash point, which was operated by a pharmacist.  [8:  Pharmaceutical Society of Great Britain v Boots Cash Chemists 1953]  [9:  Pharmaceutical Society of Great Britain, 1953]  [10:  Ibid] 

The difference between the terms can also be seen in Fisher case.  This case is about whether the displays in a shop are offers or just invitations to treat.  In this case there was an accusation that the seller was making an offer for a flick knife that was on display on the window, which was against the law.  In its ruling, the court stipulated that it was an invitation to treat and not an offer. [footnoteRef:11] [11:  Fisher V Bell, 1961] 

 Similarly, in Mella v Monahan (1961), a question on whether a publication on the shop window was an offer or invitation to treat arose.[footnoteRef:12]  The court again stipulated that the publication was an invitation to treat.  Therefore, in such a situation, the customer needs to make an offer, which the seller will either accept or reject.  This is based on the idea that in an invitation to treat, there is freedom of contract, whereby the seller is allowed to accept or refuse to sell a product to the seller. [footnoteRef:13] [12:  Mella v Monahan (1961)]  [13:  Mella 1961] 

 Offers and invitation to treat can also be differentiated when it comes to tenders. An invitation to treat may usually come in the form of a tender. This occurs in instances where large organisations that intend to supply goods or products advertise for tenders. Those who wish to secure the business will then reply to the advertisements with details on the prices at which they are willing to offer services or sell products.  As seen in Spencer case, the court found that an offer inviting tenders for the purchase of stock could not be considered to be an offer that could be accepted but was instead an invitation to treat.[footnoteRef:14]  In the ruling, Willes, J stipulated that the lack of certain statements like we want to sell the products to the person who offers the highest amount means that the defendant had no intention to be bound.    [footnoteRef:15]Therefore, since there was such intention, the tender was an invitation to treat.  [14:  Spencer v Harding (1870) LR 5 CP 561]  [15:  Spencer (1870) LR 5 CP 561] 

Conclusion
 In summary, based on the discussion above, it is evident that there is a difference between an offer and an invitation to treat.  The distinction lies in the fact that an offer leads to a legally binding contract whereas in an invitation to treat, there is room for negotiation on the terms upon which the contract will be established.  Unlike an offer whereby the buyer can accept the offer leading to a contract, in an invitation to treat the buyers are the ones who make offers on the products or services offered. 
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