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Introduction 
Contract law is the body of rules that regulates contracts. Generally, it involves some basic functions and the most useful one is to supply rules in order to facilitate commercial transactions, for instance, the rules that regulate for offer and acceptance (Schwartz & Sepe, 2021). The combination of offer and acceptance forms agreement. The agreement, along with consideration and intention to create legal relations, are the elements that form binding contracts. Specifically, offer is the expression of a party that could demonstrate willingness to bind on particular terms. Based on the offer sent, accepting offer is one of the choices as long as acceptance corresponds with the offer exactly (Finch & Fafinski, 2015). Additionally, according to Merkin & Saintier (2021a), enforceability of promise must also include consideration, that is, the promisor must get something useful in exchange for the promise made. In some business contracts, consideration is usually the commodities price. Hepple (1970) purposes that each offer could be treated as a promise and a request to the offeree to take actions in exchange for the promise with offeror. Last but not least, intention to create legal relations is also essential because people in life often exchange commodities without intention. The contracts made will become unenforceable if intention to create legal relations is not incorporated. Additionally, court will particularly consider intention to create legal relations if both agreement and consideration exist (Quinn, 2019). The contractual intention, in general, indicates the state of mind of the parties which aims to enter into formal relations bound by contracts (Prisandari, 2018). Thus, it is one of the crucial factors that could determine whether the parties are bound by contracts (Prisandari, 2018). Since the leading case Balfour v Baflour [1919], debate between academics about intention to create legal relations increases rapidly (Goldfarb, 2023). Therefore, this discussion is presented about different approaches that court use to find existence of intention to create legal relations for different circumstances which are domestic agreements, commercial agreements, and agreements involving public bodies with the support of cases.  


Main body
Under social or domestic circumstance
Domestic agreement is the one that involves family members or close relatives knowing each other but do not in any form of commercial relationship (Quinn, 2019). Husband and wife or parent and children are the major relationship that could involve cases under this circumstance. In fact, Richards (2019) suggests that most domestic agreements incorporate a rebuttable presumption extracted from the leading case Balfour v Balfour [1919] that agreements between claimants and defendants do not form binding contracts because they are not intended. The case Balfour v Baflour [1919] involves husband as defendant and wife as claimant. The husband promised to pay wife maintenance fee. However, he refused to act at last. The Court of Appeal decided that husband should not be bound to pay the allowance because they are not legally bound when the promise is made (Quinn, 2019; Merkin & Saintier, 2021b). Additionally, Finch & Fafainski (2015) suggests that the couples are not separated when the agreement is made and therefore, the Court of Appeal decides that the circumstance of this couple is not align with that of couples are separate or divorce or they live together but not in the amice atmosphere. 

Courts not only assume that no intention to create legal relations could be found in husband-wife but also in parents and children. The case that involves parent and child is called Jones v Padavatton [1969]. The mother was eager to possess the house that was originally bought for daughter. Her daughter lived in one room and other rooms were let in order to get rental fee. The rental fee then replaced the maintenance fee that was originally paid by mother during the time that daughter studied for the bar abroad. Courts judge that the mother should possess the house because it is sufficiently vague that this agreement should become valid (Merkin & Saintier, 2021b). Therefore, Quinn (2019) suggests that the presumption is made based on this leading case that agreements between parent and children are not legally bound unless contrary is presented.

However, this presumption is rebuttable. Merkin & Sainteier (2021a) purpose that the reason why the presumption is rebuttable is that evidence showing contrary could be found by courts. However, courts cannot know about what the true intention of parties are. Therefore, courts usually utilize the objective approach when finding out the intention to create legal relations between parties, that is, they do legally bound if their behaviors or words would suggest in this way (Merkin & Saintier, 2021a). Although this presumption could be rebutted, the overturn of presumption is difficult (Richards, 2019). Additionally, Quinn (2019) purposes that the rebuttal of presumption could also relate to the actual relationship that the parties have currently, for example, whether the family agreement will exist if the husband and wife get divorced or about to divorce in the near future.  

The presumption in two well-known cases Merritt v Merritt [1970] and Simpkins v Pays [1955] are rebutted by courts. Merritt v Merritt [1970] involves a couple. The husband promised to pay wife 40 pounds per month to pay mortgage. After paying all mortgage, the house would then transfer to wife as consideration. However, the husband refused to act according to what he promised. Based on Mckendirck (2014), court decides that agreement between them do forms a legal contract because the husband and wife have already separated. Additionally, Simpkins v Pays [1955] incorporates parties sharing a house. The claimant lives with the defendant and her granddaughter. Thus, courts judge that intention to create legal relations exists because parties are not relatives (Richards, 2019; Finch & Fafainski, 2015).
Furthermore, a married couple in Parker v Clark [1960] moved out from their house and shared house with defendant which are an elderly couple. The relationship between the parties soon deteriorates. Court states that they have a legal contract in between and the defendant are liable in damage to the claimants (Mckendirck, 2014). 

Thus, based on cases, it makes people focus on the basis of presumption that the parties of domestic circumstance do not intend to create legal relations. The court purpose that the basis is actually extracted from the law instead of the intention of parties. Whether presumption could be rebutted or not depends on the case facts. The presumption is likely to be rebutted when husband and wife is divorced when agreements are made (Mckendirck, 2014). However, it is noteworthy that the situation under domestic circumstances has differences with that of commercial circumstances. 


























Under business or commercial circumstance
Within business arrangements, the presumption is that promises made between parties are bound that could contribute to enforceable contracts (Mahdi, 2013). Therefore, it has a presumption in commercial cases, that is, it is presumed that the intention to create legal relations exists (Quinn, 2019; Finch & Fafinski, 2015; Mckendirck, 2014; Richards, 2019; Merkin & Saintier, 2021a). According to Staughton (1999), the main task of courts making judgements of commercial contracts is to look for the intention to create legal relations. The key case Esso Petroleum Ltd v Customs and Excise Commissioners [1970] is the one that incorporates a sales promotion. The garage owners who purchased four gallons of petrol could get souvenir for free. In fact, the presumption is extracted from this case that intention to create legal relations exists (Quinn, 2019). In terms of Merkin & Saintier (2021b), if the exchange of coin is actually a binding contract, consideration is collateral contract of four gallons of petrol instead of money. Additionally, Edward v Skyways Ltd [1964] incorporates an employee, the pilot, as claimant and the employer as defendant. The employer refused to pay part of pension to employee after making him redundant. The judge states that the presumption exists and therefore, the employer is liable for payment (Richards, 2019). Thus, courts usually presume that intention to create legal relation exists and then look for evidence to judge whether case facts are inappropriate aligned with presumption. If any inappropriate details could be found by courts from behaviors or words based on the objective principle, the presumption could be rebutted which means that no intention to create legal relations in contracts. 

The rebuttal of presumption is stricter compared with domestic ones. In order to rebut presumption of domestic cases, the most usual one is to find evidence showing that the relationship between couples approaching to separate (Mckendrick, 2014). However, rebuttal of presumption under commercial circumstance requires that the evidence showing contrary should be presented extremely clear. Additionally, the presumption is difficult to be displaced (Richards, 2019; Quinn, 2019). Bowerman v Association of British Travel Agents Ltd [1996] involves a skiing holiday booked by the claimants. The plaintiffs asked for returning the cost of insurance because they have direct contractual relationship with the tour operator. However, the claim of claimants is rejected by the court due to the fact that no offer and no intention to create legal relations (Finch & Fafainski, 2015). 

Exceptions exist that the presumption of commercial contracts could be rebutted because the words of contracts could suggest that the intention to create legal relations does not exist (Quinn, 2019). Based on Richards (2019), consideration is further required when intention to create legal relations is formed. The exception situation would be the use of honor clauses and comfort letters (Merkin & Saintier, 2021a). The use of comfort letter makes contracts become unenforceable because it does not incorporate a promise. The Kleinwort Benson Ltd v Malaysia Mining Corporation Berhad [1989] is the representing case. The subsidiary company asks for recover from the parent company based on comfort letter. However, courts decide that words suggesting from the comfort letter does not constitute a promise. Instead, it merely states a company policy. Therefore, courts find out the existence of the comfort letter and make judgements that no promise even exists. Thus, no intention to create legal relations exist. 

The presumption could also be rebutted based on the use of the honor clause which excludes the courts and states that the agreement made is merely binding on honor (Merkin & Saintier, 2021a; Finch & Fafainski, 2015). The representing case is Rose and Frank Co. v J. R. Crompton and Brothers Ltd [1923]. The agreement made between parties includes the clause stating that the agreement is merely a definite expression and the intention of three parties concerning that they are honorably pledged themselves with the fullest confidence. The Court of Appeal decides that no binding contracts are formed. 

Therefore, based on cases and judgements, it could be seen that courts usually assume that the intention to create legal relations exists. However, they will look for evidence for exceptions. If either the honor clause or the comfort letter is incorporated in contracts, they are then treated as evidence to rebut the presumption.




























Under public body circumstance
In fact, it is sometimes difficult to classify agreements in either domestic or commercial circumstance (Merkin & Saintier, 2021a). According to Hepple (1970), some agreements involve bargain that the rules of private contract law are inappropriately used. Richards (2019) suggests that it includes a principle in English Law states that merely the parties of contracts could make the contracts enforceable related to each other even though contracts are entered into with mere intention on benefiting or imposing liabilities on the third party. It involves the remove of consideration from the people that accept the offer and promise. Generally, cases involve public bodies is less than that of commercial circumstance because contract law is the rules that mainly for regulating commercial transactions (Quinn, 2019). 



















Conclusion
The intention to create legal relations is an essential part that courts require to find out in cases. The presumption is exactly reverse compared domestic circumstance with commercial circumstance. The courts presume that the intention to create legal relations does not exist in domestic cases because both claimants and defendants are usually family members or close relatives (Finch & Fafinski, 2015). In order to rebut the presumption, evidence showing contrary needs to be presented (Quinn, 2019; Mckendrick, 2014). The most usual one for courts is looking for evidence demonstrating that the relationship between claimants and defendants is no longer family members or close relatives, for instance, husband and wife are divorced when making agreements (Quinn, 2019). For commercial contracts, courts presume that the intention to create legal relations do exists because relationship of parties involves bosses and subordinates or customers, and the consideration is usually included (Richards, 2019). Rebutting this presumption should follow stricter rules, that is, evidence showing contrary must be extremely clear. If the honor clause or comfort letter is included, the presumption could then be rebutted because these elements would make contracts unenforceable (Quinn, 2019). Generally, the rule in cases involving public bodies is slightly different compared with other cases and the number of cases incorporating public bodies is less than other types. 
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