



I understand that it can feel frustrating to spend a large part of your time on regulatory activity when you would rather focus on improving the employee experience. However, employment regulation plays a key part of achieving that goal.
The main aim of employment law is to create a fair, safe and consistent working environment for everyone in the workplace. It exists to protect employees from harm, discrimination, exploitation and unfair treatment, while also providing employers with clear rules and processes to follow. This helps organisations to manage their people effectively and reduce the risk of disputes. By spending time dealing with issues relating to employment law, we are ensuring that we are protecting workers’ rights regarding working conditions, fair pay, health and safety, discrimination and family rights. These are not just legal requirements, they are the foundation of a positive employee experience. Without them, trust and engagement would be impossible to build. 

A good workplace is not just about benefits and culture. Employees need to feel safe, that they are being treated fairly and they also need to feel confident that policies are being applied consistently. If they see unfairness or poor practice, trust can quickly break down, no matter what other improvements are in place. It is also important to recognize that employee experience issues can easily become legal issues if they are not managed properly. For example, excessive workloads could breach working time directives, a toxic culture could lead to harassment claims and inconsistent promotions could raise inequality concerns. Following employment regulations helps to prevent these risks before they escalate. 

Regulation also supports fairness and transparency. This is especially important in environments such as the NHS where equality, diversity and inclusion are core values. Clear and consistent processes help to ensure decisions are objective, evidence based and defensible. Employment law provides the foundation on which positive employee experience is built. Without this strong foundation in place any improvements are unlikely to be sustainable or effective. So, while it may sometimes feel like time spent on regulation takes away from your more pro-active work, it actually enables it and supports it. A well regulated workplace creates the stability, trust and confidence needed to make meaningful and lasting improvements to the employee experience. 





Prior to the UKs withdrawal from the EU, The European Court of Justice (ECJ) had the highest authority in interpreting EU law and its rulings were binding on all UK courts. It held supremacy over UK Courts including the UK Supreme Court (UKSC). Under the principal of supremacy The UK courts were required to follow ECJ rulings where relevant and the ECJ was able to overrule decisions made by the UKSC. 
Following the end of the transition period on 31st December 2020 under the European Withdrawal Act 2018, this position then changed significantly. EU derived law was preserved as ‘retained EU law’, which included both legislation and pre 2020 ECJ case law.

Pre Brexit ECJ decisions therefore remain part of UK law and in many cases continue to be applied by UK courts. However, post 2021 ECJ rulings are now no longer strictly binding (except for some NI discrimination laws) in the same way they were before Brexit. Instead, they have the status of ‘retained EU case law’. The UKSC and the Court of Appeal have the power to depart from such case law where it is considered appropriate to do so, applying a test similar to when the ECJ departs from its own precedents, but any major deregulation could prompt EU disputes and would risk tariffs.

Lower courts are still expected to follow ECJ case law unless and until a higher court departs from it or Parliament legislates to change the law. In that sense, ECJ rulings cannot be disregarded and remain highly persuasive and influential even though it is not formally supreme. Post 2020 ECJ decisions are not binding on UK courts, although they may still be influential where relevant. A limited exception applies to Northern Ireland under the Northern Ireland Protocol, where certain areas of EU law continue to apply.

An illustrative example of retained ECJ law is the calculation of statutory holiday pay under the Working Time Regulations 1998. In the case of Williams V British Airways the ECJ held that holiday pay must reflect a workers ‘normal remuneration’, including elements such as commission and regular overtime. The UK courts adopted and developed this principle  significantly expanding holiday pay rights beyond basic salary in the UK. Despite Brexit, these principles still remain part of UK law today as retained EU case law and will continue to be applied unless altered by legislation or a higher court ruling. 

In summary, pre 2020 ECJ judgements remain an important and continuing source of UK law, but they are no longer strictly binding and can now be departed from by senior UK courts or overridden by Parliament.


Under the equality act of 2010 it is against the law to treat someone differently because of their gender during recruitment. This means that, in most cases, you can’t restrict a job to men only or women only. There is a limited exception to this where you can stipulate that a specific gender must carry out a particular role if it is a genuine occupational requirement for the role and it would not count as discrimination. This applies where being a particular gender is essential to carrying out a particular role rather than being a preference. You must also be able to show that the requirement is a proportionate way of achieving a legitimate aim, this means that it needs to be reasonable and necessary in the circumstances. For example, in roles involving intimate personal care such as assisting patients with washing and dressing, it might be appropriate in those circumstances to recruit someone of the same gender as the service users in order to respect their dignity and cultural or religious beliefs. This might also be applicable to some personal welfare and support roles such as a female counsellor working with women who have experienced sexual trauma as these patients might feel more comfortable and less distressed speaking to someone of the same sex as them. In very limited cases like acting and modelling a specific gender may also be justifiable as a requirement for authenticity.
However, there are also some situations where specifying a particular gender for a role would be unlawful. To recruit a particular gender for a role based on preference, assumptions about physical ability, general convenience, tradition or for any other reason where there is not a genuine occupational requirement would amount to discrimination. For example, to restrict a role to men only because it involves heavy lifting would be discriminatory. Instead, the role should be open to all genders and assessed and supported appropriately with training and equipment. Another example is that it would also be unlawful and discriminatory to hire only female nurses because it is traditionally seen as a female role or to hire only male nurses because patients have expressed that they prefer male nurses.  
It is also important to review the requirements each time you recruit. Just because a role previously required a specific gender to carry out a role it does not mean it will always be justified.


Under the Equality Act 2010, men and women employed by the same organisation who carry out equal work are entitled to the same pay and contractual conditions. Equal work may involve duties that are identical or substantially similar, roles that have been assessed as equivalent through a job evaluation process or work of equal value when considering factors such as skill, effort and responsibility. Any variation in pay must be supported by a legitimate ‘material factor’ that is unrelated to gender.

In this case, as 80% of HCAs in the Trust are women, offering an upgrade to only two male employees could be considered indirect discrimination and risks equal pay claims being raised against The Trust as female HCAs who remain on grade A could argue that they are carrying out the same or similar work but are being paid less and that they are being unfairly disadvantaged as a group. 

To be able to legally justify the pay difference you would need to demonstrate that the roles of the two HCAs have genuinely changed and now meet the requirements of the higher band. This would need to be supported by a formal job evaluation process in line with NHS Agenda For Change principles. Simply having additional funding available is not a valid reason for increasing pay for selected individuals.

It is also important to ensure that any opportunity for progression is applied fairly and transparently. If there are higher level job roles available, then all HCAs should be given the opportunity to apply and a fair recruitment process should take place. If higher level duties are available, then a clear development pathway should be made available to all HCAs to work towards being able to fulfil these duties. 

If the trust cannot objectively justify the pay difference, it might face legal challenges, financial liabilities for back pay and reputational damage for the NHS. Therefore, I would advise against approving this pay change in its current form and ask you to review the duties of the roles, consider whether a re banding exercise is appropriate and ensure and changes are applied consistently across all relevant staff. 



An employee can make a constructive dismissal claim where an employer makes a significant change to their working conditions without agreement, such as forcing a new shift pattern, reducing hours significantly or changing to night work, provided that the breach is fundamental and forced the resignation. To succeed in the claim, the employee must also show that the employer committed a fundamental breach of contract. This refers to a serious violation of the employment agreement, which may involve expressed terms such as agreed hours or implied terms including mutual trust and confidence.
A modification to working hours could amount to a fundamental breach if, forexample it involves a substantial shift in the working pattern such as moving to night work or there’s a significant reduction or increase in hours. Changes to working patterns that make it very difficult for the employee to manage their personal life or makes their working life intolerable could also amount to a fundamental breach. Unless the employees contract contains a clear and reasonable flexibility clause allowing for such changes to be made, imposing these changes could be unlawful and could form the basis of a successful constructive dismissal claim. 
The employee must also show that they resigned in response to that breach. This means that the breach must be the main reason for their resignation. If the employee delays for too long before resigning this may be viewed as an acceptance of the change. However, there are some circumstances where an employee may continue working ‘under protest’ while trying to resolve the issue, without losing their right to a claim.
Before bringing a claim, employees are generally expected to raise their concerns through their employers internal formal grievance procedure. This gives the Trust an opportunity to address and potentially resolve the dispute. While this isn’t strictly required in every case, failing to follow this process can often affect the success of the outcome at a tribunal for the employee. At the same time, failing to respond to a formal grievance complaint through the correct process can affect the success of the outcome at a tribunal for the employer. 
Regarding time limits, a constructive dismissal claim must be submitted to an employment tribunal within three months less one day from the effective date of termination, which will normally be the employees final day of employment. When a claim is submitted late it is only accepted in exceptional circumstances.

In this situation a fair and lawful process must be followed. 	Redundancy is a specific legal concept that only occurs only when the business is closing, changing locations or where there is a genuine business reason such as a reduction in the need for staff to carry out a particular type of work. Redundancy should not be used as a means of dismissing employees with performance concerns. Issues relating to performance must be addressed through through the Trusts capability and performance management procedures rather than a redundancy process. 
As 50 roles are at risk here, this qualifies as a collective redundancy. UK law requires a minimum 30 day consultation period where 20-99 redundancies are proposed within 90 days. Consultation must be meaningful and take place with recognised trade unions or employee representatives elected for that purpose. The employer is also requires to notify the Secretary of State using a HR1 form. A failure to carry out proper consultation can lead to a protective award of up to 90 days pay for each effected employee. 
Individual consultation with affected employees is also a requirement alongside collective consultation. This involves explaining the reasons for redundancy, discussing the selection process and considering any available alternatives. 
A fair selection is essential. An appropriate selection pool should be identified, for example, employees carrying out similar roles. Criteria that is consistent, transparent and objective should be applied across the selection pool, such as qualifications, skills, experience and performance records. However, criteria must not be discriminatory. For example, selecting someone due to age, pregnancy, disability related absence or other protected characteristics would be unlawful.
You also have a duty to consider ways to avoid redundancies, such as re deployment to suitable alternative roles within the Trust. Any suitable alternative employment must be offered where available.
Employees with a minimum two years continuous service are entitled to statutory redundancy pay, determined by their age, length of service and earnings. They are also entitled to a minimum statutory notice period of at least one weeks notice for employment between one month and two years, one week per year of service up to twelve years and a maximum of twelve weeks.
Finally, employees should receive a written explanation of their redundancy that includes how their payment has been calculated. Ensuring the process is fair, transparent and compliant with legal requirements will minimise the likelihood of legal claims and support staff through the change. 


Should the proposal to merge the two major pharmacy operations goes ahead the Transfers of Undertakings Protection of Employment 2006 (TUPE) regulations are likely to apply. TUPE transfers protects employees rights when a service or business transfers from one employer to another and is designed to ensure that staff are treated fairly during organisational change.
In this case, the pharmacy employees currently employed at the neighbouring Trust would automatically transfer to our Trust as their new employer and their existing employment terms and conditions will also transfer with them, including their pay, annual leave entitlement, their continuity of employment and any other contractual terms and conditions. Any collective agreements already in place would also normally continue to apply.
Both Trusts would be legally obliged to inform and consult with recognised trade unions or employee representatives before any transfer occurs. Employees must be informed what is happening, why it is happening and when it is expected to happen. Employees must also be informed how this will affect them and whether there will be any measures or organisational changes that could affect them. Failure to properly inform and consult could result in claims at an Employment Tribunal.
TUPE also protects employees from unfair dismissal connected to the transfer itself. Employees cannot be made redundant simply because the transfer is taking place. However, redundancies may still be lawful if there is a genuine economic, technical or organisational reason requiring changes to the workforce.

The new employer cannot normally change employees terms and conditions after the transfer if the reason for the change is the transfer itself. Changes can only usually be made where the contract already allows for them or where there is a valid business reason that is unrelated to the transfer and the employee agrees to it. Employers may improve the employees terms and conditions, for example, by increasing annual leave entitlements so that it is the same as everyone else’s. In addition to this, pensions that have been built up before the transfer are protected, although the new employer is not required to provide an identical pension scheme after the transfer.
Any employees who do not wish to transfer can object before the transfer date. In most cases, this would be treated as a resignation, meaning they would not normally be entitled to redundancy or unfair dismissal compensation unless they could show that their working conditions are significantly worsened by the transfer. 
Following the transfer, employees should receive an updated written contract showing the change of employer while confirming that their existing employment terms are unchanged. 


Under the Working Time Regulations 1998, all workers including nurse bank staff, are entitled to paid annual leave. In the UK the statutory minimum entitlement is 5.6 weeks paid holiday a year, which is capped at 28 days for full time workers. 
Because bank nurse staff usually work variable hours and shifts their holiday entitlement and holiday pay must be calculated in a different way from permanent staff with fixed hours. Their holiday accrues as they work, rather than being set as a fixed number of days. For irregular hours worker, employers can calculate holiday accrual using the 12.07% method. This percentage reflects the statutory 5.6 weeks leave entitlement across a working year. 
When holiday pay is paid at the time leave is taken it must reflect the workers normal pay. This means that it should include not just their basic pay, but also any regular overtime, enhancements, commission and any other allowances that the worker normally receives. For staff with variable hours of work, employers must calculate an average week spay using the previous 52 weeks in which pay was earned. Any unpaid weeks are excluded and employers can go back for up to 104 weeks in order to identify 52 weeks that have been paid. 
Since changes introduced for leave years beginning on or after 1st April 2024, employers also have the option to use ‘rolled up’ holiday pay for irregular hours and part year workers. This means that holiday pay is added to each payslip instead of being paid when leave is taken. The additional amount must be clearly identified on the payslip and is usually calculated at 12.07% of earnings for the pay period. 
For nurse bank staff in particular, it is important to ensure that holiday pay is calculated fairly and consistently as they remain legally classed as workers even though they are employed on a casual basis. Accurate records of hours worked, leave accrued, leave taken and holiday payments should also be maintained. From 6th April 2026 employers are specifically required to keep records relating to annual leave and holiday pay for at least six years.


Choosing between maternity leave and shared parental leave can be confusing and the best option for you will depend on your families’ financial circumstances, childcare preferences and how you and your partner would like to balance work and caring responsibilities. Let me explain and help you to understand your options.
Maternity leave is a legal entitlement only available to birth mothers. Employees that meet the eligibility requirements are able to take up to 52 weeks maternity leave, irrespective of length of service, with up to 39 weeks of pay. In most cases, payment is made at 90% of average weekly earnings during the first six weeks, after which it is paid at the statutory weekly rate or 90% of average earnings if this amount is lower, for the remaining 33 weeks. Under NHS terms and conditions some NHS employees might qualify for enhanced occupational maternity benefits, which could potentially provide greater financial support during maternity leave. 
Shared parental leave (SPL) is different to maternity leave. Following the compulsory two weeks of maternity leave following birth a mother can decide to end her maternity leave and convert her remaining entitlement to shared parental leave. This means that the remaining 50 weeks of leave and up to 37 weeks of pay can then be shared between the parents. Unlike maternity leave, SPL can be taken more flexibly. Parents may take leave at different times, together or in separate blocks, which can help families to manage childcare and work commitments more effectively.
One of the main advantages of SPL is flexibility for both parents. It allows partners to take a more active role in caring for the baby and can enable the mother to return to work earlier without losing any leave entitlement. SPL can also be taken in up to three separate blocks of leave, subject to notice requirements and employer agreements for certain patterns of leave. In comparison maternity leave is generally taken as one continuous period.
There are, however, some important considerations. Financially, maternity leave is often more beneficial during the first six weeks due to the higher rate of pay and any NHS pay enhancements. In contrast, SPL pay is usually paid only at the statutory rate after maternity pay ends. In addition, once maternity leave has been formally ended in order to start SPL this decision is normally final and cannot be reversed.
Finally, both forms of leave provide legal protection from unfair treatment or discrimination, although maternity related protections are generally broader because they relate specifically to pregnancy and recovery from childbirth. 




Under UK employment legislation every employee has the statutory right to submit a flexible working request from the beginning of their employment. Flexible working arrangements may involve options such as working from home, altered start or finish times, compressed hours, job sharing or changes to working days or location. However, while employees are entitled to make a request, employers are not legally required to approve it automatically. 

In this situation, the newly appointed administrative officer has formally asked to work remotely for three days a week. As the employer, the Trust is required to consider the request in a fair and reasonable manner. The employee must present the request in writing, and the employer is expected to communicate a decision within two months unless both parties are in agreement to extent this deadline. 

A meeting should be organized with the employee to explore their request further, including discussing how the proposed arrangement could work in practice and whether there are any alternatives that might also be considered. Employers are expected to carefully examine the advantages and disadvantages of the request before making a decision. It is also good practice to provide the employee with the right to appeal in the event the request is denied. 

A flexible working request can only be declined for legitimate business reasons outlined in legislation. These reasons can include concerns such as a negative impact on quality or performance, difficulties meeting service user or patient needs, challenges re distributing duties among staff, increased operational costs or planned structural changes within the organisation. 

In this situation, concerns about reduced service quality might potentially be a legitimate reason for refusing the request, but this would need to be supported with clear evidence showing how home working would negatively impact on the team or service delivery. Simply worrying, that approving request may encourage other staff members to ask for similar arrangements would not be considered a lawful reason for refusal though.
It is therefore important that the Trust follows the correct legal process and considers the request on its own individual merits rather than making assumptions about future requests from other employees. Failure to deal with the request reasonably could lead to complaints being raised internally or potentially a claim being bought to an Employment Tribunal. 
Overall, the recommendation would be to fully assess whether the role can effectively be 
carried out remotely for part of the week while balancing the needs of the operational needs of the service.

