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Diminished Responsibility
The diminished responsibility defence, which was first introduced more than fifty years ago under Section 2 of the Murder act 1957, has long been a source of controversy (Kennefick, 2011). A partial defence to murder is diminished responsibility. In situations where the severity of the mental illness or defect does not completely bar criminal liability, the doctrine of diminished responsibility offers a mitigating defence (Encyclopaedia, 2015). If the defence of diminished responsibility is accepted by courts through a jury, the charge of murder will be changed to one of manslaughter. The court is given a wider range of sentencing alternatives as a result. Section 2 of the Homicide Act 1957 formally provided requirements on diminished responsibility to courts withing England and Wales (Homicide Act 1957). The criteria and requirements set out within this section relating to diminished responsibility has since been amended by Section 53 of the Coroners of Justice Act 2009, this also specifically applies to courts in England and Wales (Coroners and Justice Act 2009). Within this essay I will be outlining the requirements of each section within their respective acts and the changes they made to the law and courts within England and Wales. I will be discussing the advantages and disadvantages to each section and conduct research into whether there are any recommendations to further reform the requirements on diminished responsibility. Following this, I will conclude on my findings. 
Diminished responsibility is a defence that can only be applied to those standing against murder charges. When raising this defence, the defendant is admitting to having both the mens rea, actus reus and malice aforethought to have committed the murder. The mens rea refers to the defendants ‘guilty act;’ the action or inaction that constitutes the statutory essential physical components of a crime (Hossain and Rahi, 2018). The malice aforethought is the defendants' intentions to commit the crime, this is what distinguishes a murder to unlawful killing such as manslaughter (Levin and Wiest, 2020). Diminished responsibility means that something has influenced the defendant to commit the murder, when raising this as a defence, the defendant must prove beyond reasonable doubt that they are not capable to commit the murder. A charge of murder comes with a life sentence, where diminished responsibility is proven, the charge will be lessened to one of voluntary manslaughter where the sentence becomes discretionary and sentences such as hospital order can be put into force. 
[bookmark: _Int_yQKn0DxI]The concept of diminished responsibility was developed in Scottish law in the middle of the nineteenth century. It was not accepted in England and Wales until nearly a century later. This was in accordance with Section 2 of the Homicide Act 1957, more recently refined by section 52 of the Coroners and Justice Act 2009. 
Section 52 of the Coroners and Justice Act 2009 came into force following recommendations by the Law Commission. The Law Commission outlined in their 2006 report, a need for Section 2 of the Homicide Act 1957 to be updated. Some recommendations from the 2006 report were implemented into Section 52 of the coroners and Justice Act 2009, this was the reformulation of the wording of Section 2 of the Homicide Act 1957 (Kennefick, 2011). 


Whilst diminished responsibility is now governed by an updated act, the requirements of diminished responsibility and the way the acts work remains the same, however the Coroners and Justice Act 2009 has differing terminology enabling the act to be clearer in a court of law.
Both acts have several requirements needed to successfully utilise the defence of diminished responsibility. The first is to establish whether the act of murder was caused by an abnormality of mental functioning (Coroners and Justice Act 2009). The Homicide Act 1957 outlined that it needed to be proved that the defendants’ actions were caused by an abnormality of the mind. It was decided following the Law Commissions report 2006 that ‘abnormality of mental functioning’ was more up to date terminology and a preferred use of terminology by medical professionals. Whilst this section of the acts has not changed in terms of its use or meaning, the terminology became more respectful and up to date aligning with both medical and defendants themselves. The case of R v Byrne 1960 has become a reference case within diminished responsibility cases in both England in Wales, this when assessing the elements of abnormality of mental functioning within the causation section of section 52 of the Coroners and Justice Act 2009; diminished responsibility.
The term abnormality of mind was broad enough to encompass all mental processes, including the capacity to use willpower to restrain one's actions in accordance with sound judgement. Yet, in this case abnormality of mind was seen to be referring to a mental state that is so dissimilar from that of regular people that a sane person would consider it
abnormal. As a result, the defence was able to have the murder verdict reduced to manslaughter.
The second requirement needing to be proved is the recognition of any medical conditions present at the time of the murder committed. This must coincide with the requirement that there was an abnormality of mental functioning. The condition must be recognised by qualified medical professionals. This was a requirement made by both acts however it was the Coroners and Justice Act 2009 that made it clearer that the abnormality of the mind can be caused by both a psychological condition and physical condition that can impact the mind. Conditions such as dementia, autism, paranoia and so forth would be classified as psychological conditions whereas epilepsy is a physical condition that can distort the mind (Baird, Kennett and Scheir, 2020; Sundakov-Krumins, Lubbe and Wand, 2022; Saleh, Reuber and Beyenburg 2019). The defendant must be able to provide evidence of these conditions, the burden of proof is on the defendant to prove this.
The third requirement to prove is that that the condition brought forward must have a substantial impact. Substantial is an unclear word that had left judges to have to give directions to the jury on its meaning. This wording is still used in the reformed act, being the Coroners and Justice Act 2009. In R v Lloyd 1967, it was stated that the meaning of substantial had to be determined independently by the jury. The instruction given in this case was to consider that substantial impact was more than trivial but not a total lack of capacity, this still left unclear grounds. In the case of R v Golds 2016, the supreme court supported the approach of the Coroners and Justice Act 2009 to determine diminished responsibility and stated that a ‘common sense’ approach should be used by the jury (R v Golds (Appellant), [2016]). The judge does not need to tell the jury what substantial means, it does not have to be a total impairment, conscious thoughts can still be had, although, this cannot be a minimal impairment. 


The last section to determine diminished responsibility is to prove substantial impact has been achieved in at least one of the following three elements; to understand conduct, to form a rational judgement and or the ability to self-control. An example of the ability to understand conduct could be a soldier suffering with post-traumatic stress disorder and suffering a flashback, leading them to believe they are fighting in the war. When referring to forming a rational judgment, as humans we naturally assess all our actions, our actions risks and consequences. Some with autism or depression may not have the continuous ability to do this. Finally, relating to self-control, some with certain conditions such as schizophrenia and psychosis may have the inability to exhibit self-control (Mackay and Brookbanks, 2022). All these elements must however justify why the killing took place.
There can be complications with this defence which consist of intoxication be it through the usages of drugs or alcohol. However, to simplify, conditions such as alcohol dependency syndrome can be used as a defence of diminished responsibility, due to the alcohol being unavoidable with the defendant's condition. With cases involving those for example with dementia, diminished responsibility can only be used if it can be proved that the act of murder would have been committed due to the impairment of mental functioning, regardless of the intoxication (MacIntyre et al., 2021).
To conclude, it is apparent that within the reformed act, being section 52 of the Coroners and Justice Act 2009 has extraordinarily minor difference to section 2 of the Homicide Act 1957. The purpose, requirements and determining factors of diminished responsibility remain very much the same although the Coroners and Justice Act of 2009 has made some of the terminology clearer to those in a court of law. It is however arguable that there are still various terminologies that are not clear, and this became apparent in the case of R v Golds 2016. Both acts have unclear terminology and whilst the Coroners and Justice Act 2009 is an improvement and has cleared up certain areas relating to diminished responsibility, there is still areas that could be seen to need developing. 
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