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Introduction:
In this report we will be discussing the reasons why a contract is critical to a construction project and why it must be adhered to throughout the whole process of construction. We will also give information on the consequences of negligence to a contract followed by relevant case studies to the sector highlighting the key elements to a contract. The report will also give clear information on who is able to create a contract and how each contract may differ from each other.
The report will also discuss TORT law and its relevance to the construction industry and in turn will be supported by references and enforceable acts. All areas of TORT will be explained to give readers the relevant information in the case that it is needed in the future.
























What is a contract? 
Contract law is what governs both oral and written agreements that is associated with the exchange of goods and services, properties, and money. It includes contractual obligations, limitations, freedom of contracts, and termination of contracts. It also covers relationships through agency, commercial papers, and the contracts of employment. (see appendix A)
A contract is usually made between two or more parties which is enforced by civil law in order to be established as a contract. There are several elements that has the potential to form a contract, including offer, acceptance, consideration, invitation to treat, and the intention to create legal obligations.
Offer – An offer is where an individual is offering to purchase something at a certain price or to give something in order to receive something. As soon as an offer has been accepted, a contract automatically arises between the parties although, if the offer is declined then a contract will not be formed. Confusion is often made between an offer and an invitation to treat. This is because an invitation to treat usually involves advertisements produced by a store in which the customer would then proceed to provide an offer, where the company would then make a decision of acceptance or rejection. If the offer made by the customer is accepted, it is at this point in which a legally binding contract will be formed. A relevant case study for the confusion in an offer and invitation to treat is Pharmaceutical society of Great Britain v boots cash chemist ltd [1953]. Here, it was held that the offer was the customer picking up the product and placing it in the basket which amounted to an invitation to treat because it was up to the pharmacy to either accept or decline the offer. The contract was therefore made due to the presence of the pharmacist.
Another form of an offer is what is known as a counter offer. A counter offer is someone negotiating an offer that has already been presented. A counter offer automatically rejects the original offer and therefore the offeree becomes the offeror as he/she is the one presenting the offer. It is then down to the original offeror to accept or decline the new offer.
Acceptance – Acceptance is where a person is able to accept an offer by words whether it be spoken or written. It must be final and must adhere to all the terms of the offer without any changes.
“An ‘acknowledgement’ of an offer does not amount to an acceptance if it amounts merely to a confirmation that the offer has been received”. (1) https://www.lawteacher.net/free-law-essays/contract-law/an-agreement-arises-from-offer-and-acceptance-contract-law-essay.php
Holwell securities v Hughes  [1974]: “Dr Hughes granted Holwell Securities an option to purchase his house for £45,000. The option was to be exercisable 'by notice in writing' within 6 months. Five days before the expiration, Holwell posted a letter exercising the option. However, Hughes never received this letter. Holwell sought to enforce the option relying on the postal rule stating the acceptance took place before the expiry of the option.” (2) http://www.e-lawresources.co.uk/Holwell-Securities-v-Hughes.php. Held: Dr Hughes had excluded the postal rule as he did not get the notice in writing that was required. 

Consideration – Consideration is what parties put into the contract and what they contribute towards it. Each party must promise to do something for the other and are referred to as a promisor or promisee. Consideration is concerned with the understanding of the contract and what the promises are based on. Within the areas of consideration each party must suffer a detriment if something was to go wrong.
“Consideration must be something of value in the eyes of the law” (3) http://e-lawresources.co.uk/Consideration.php 
There are 2 types of consideration, execution and executory. Executed consideration is a promise for an act where consideration has not been carried out yet. The party which is carrying out the executed consideration should be bound by contract. Executory consideration is a promise for a promise.
The rules are that consideration should not be past as it cannot give rise to another parties’ act/promise, it must be sufficient, consideration should move from the promisee where both parties should provide consideration in case either party wishes to sue, an existing public duty does not amount to valid consideration, and finally, a debt which has been partly paid is not valid for a promise to complete the remaining balance.

Williams v Roffey Bros [1990] 2 WLR 1153: Held: “Consideration was provided by the claimant conferring a benefit on the defendant by helping them to avoid the penalty clause. Therefore, the defendant was liable to make the extra payments promised.” (4) http://www.e-lawresources.co.uk/cases/Williams-v-Roffey-Bros.php 

Intention to create legal relations – To create a contract there must be intentions to create legal relations in order to form the contract. Many legally binding contracts are not intended to be legally binding hence why distinctions need to be made between the types of agreements which can arise. Social and domestic agreements are typically not intended to be legally binding although this is dependent on the type of agreement. Commercial agreements are binding due to the majority of the agreements involving goods or services.

Consequences of not following a contract:
Each party to a contract holds a duty to abide by the contract whether it be written or spoken. They would each have a responsibility to the contract and have something that must be abided by and followed. If the parties were in a contract within the construction sector, both parties must both still follow a contract. This ranges from the client to the architect although, all parties must show skill, duty of care, and professionalism towards one another. Usually, a breach of contract will either be categorized as material or immaterial to determine the appropriate remedies for the breach.
If a party was to breach the contract that had been agreed, the claimant may wish to get the terms of the contract enforced or may also try to recover any financial harms or losses caused by the respondent’s apparent breach. If the breach of contract is minimal there are options of having an alternative dispute resolution, this typically occurs outside of the court rooms. The parties within the contract can decide to have a mediator review a dispute or agree on a binding arbitration of the dispute. 
 “If a dispute over a contract arises and informal attempts at resolution fail, the most common next step is a lawsuit.” (5) http://smallbusiness.findlaw.com/business-contracts-forms/breach-of-contract-and-lawsuits.html 
Abbey Trust v Turner & Townsend Management Ltd [2012] EWHC 2137
It was found by the technology and construction courts that the project manager failed to show reasonable care and skill when managing a project due to failing to procure a contract and was then required to pay the employer for any damages or losses.


Why a construction project requires contract law:
In order for works to be carried out, agreements must be made between all parties within a project, the agreements are binding in order for the contract to be enforceable. The main contracts are between the employer of the project and the contractor, this is to ensure that all work is to be carried out with care and responsibility. Each party to a construction contract holds contractual liabilities, if either of the parties involved in a contract were to neglect their liabilities then they would also be breaching the contract. The contract ensures that parties follow their contractual liabilities to ensure the work is carried out as it should be, consequences of negligence to liabilities can differ but can range from being removed from site or the company, and can also result in imprisonment or fines.























What is TORT law:
Tort laws are a body of rights, obligations and remedies that is applicable by the civil courts in civil proceedings. It is in place to provide remedies for individuals who may have suffered harm from a wrongful act or omission of another. The person who sustains injury, or suffers pecuniary damage as the result of another’s tortious conduct is known as the claimant. The person who is responsible for inflicting injury upon another and is liable for any damage caused is known as the defendant. TORTS are intentional and unintentional. Areas of TORT include, trespass, negligence, defamation, nuisance & chattels (goods).
TORT ensures that all rights of an individual that has been affected by a tortious act are enforced where the tortfeasor is liable for harm or damage towards the claimant to ensure he/she is compensated to claim back losses or damages inflicted by the defendant. (If no damages have been made then no action can take place towards the tortfeasor). (see appendix B for TORT basics)
TORT of negligence is the most common type of TORT. The elements that make up negligence are the claimant suffered a type of damage, the defendant owed a duty of care to the claimant, breach of duty, and causation. In order for negligence to be present, unnecessary damage or harm must be caused from the breach to a person or property. In relation to negligence contributory negligence operates by reducing the liability of the defendant where the claimant is partly at fault and/or, is found to have contributed to his or her injuries.
Every party involved within a project holds a duty of care to themselves, others around them, and to the client. They have a duty to ensure that reasonable care is carried out during their working hours to conduct a good working practise. If either party were to breach their duty of care on site, a claim could arise on behalf of both negligence and breach of contract. Breach of duty is known as liability, the contractor holds a duty of care to the client and his employees, this means that if he breaches his duty of care then he is liable for any inflicted damages.
Donoghue V Stevenson 1932 – the manufacturer of the ginger beer owed a duty of care to the customer and by discovering the decomposed snail, the manufacturer had breached his duty of care.
There are several kinds of liability within TORT. These include personal liability, occupier’s liability, and vicarious liability.
Personal liability can relate solely to the tortfeasor or can be joint liability which is where the TORT is carried out by more than one party. If the plaintiff wins a judgment in court against a business, he/she can win over the personal assets of a business owner such as bank accounts, etc. 
Vicarious liability is known as a doctrine which imposes liability on business owners for the wrongful acts of its employees for instance, if a wrongful act was carried out by an employee on a building site the employer would be liable for the wrong doing.
Occupiers liability is a distinct form of negligence that is referred to the duty of the owners of a piece of land to the individual that enters the land. Reasonable care should be taken on behalf of the occupier to ensure the safety of the visitor. The occupier is an individual which has possession, responsibility, or control over the land. This is regulated under the Occupiers Liability Act 1957 where as the Occupiers Liability Act 1984 deals with the liability of trespassers. The 1984 Act states that reasonable care should be carried out to ensure that some kind of protection is offered, if reasonable care has not been carried out the intruder may be able to sue for damages.
Ryland v Fletcher – This case is important to tort law due to the case being regarded as a type of negligence under the form of strict liability.
Another form of TORT is trespass. Trespass is a direct interference of an individual’s land, goods, or the individual himself. 
There are 3 elements that make up trespass to a person, these are assault, battery and false imprisonment. Assault Is referred to as the claimant being forced into a situation where he/she is in threat of violence or fear. Battery is required to be forceful and intentional with only the needs of contact and not injury to be provided. False imprisonment is caused by a deliberate act by the defendant which causes total restraint on the claimant’s liberty restricting justification.
Trespass to goods is referred to as the interference of another’s possessions unless consent to use the goods is given. Goods include anything that is moveable which are known as chattels.
Trespass to land is the intentional interference to land without permission and can be committed through physical interference, below ground or air space. The only times it is acceptable to enter another’s land is through statutory rights to enter, or there is a public right of way.
The final form of TORT is nuisance. There are 3 areas that make up nuisance, these are public, private, and statutory. Public nuisance is an indictable offence that must affect large groups of people. It is where a person is guilty for an act that could potentially endanger the life, health or property of the public. Private nuisances are generally carried out by a neighbouring property where his/her behaviour is continuously unreasonable and prevents the enjoyment or use of their land. Statutory nuisance can be located within Part 3 of the Environmental Protection Act 1990. It covers a occupier of a property from prolonged noises and smells, smoke, trade and business, artificial lighting, and accumulation from premises, vehicles and machinery etc., smells from industry, and insect infestation from industry.
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Potential issues arising on a construction site:
· Contractor decides to burn waste on-site without a licence –  
“The Environmental Protection Act 1990 (EPA) and other relevant UK laws regulate how waste should be managed.
 If convicted in the Magistrates court, the maximum punishment for these offences is 12 months imprisonment and /or an unlimited fine. In the Crown Court, it could run to a 5-year jail term or an unlimited fine.” http://www.environmentlaw.org.uk/rte.asp?id=87 (6)

· The site is broken into and materials are removed/disturbed – 
Breaking into a construction site is an act enforceable by TORT law regarded as trespass. It is actionable even if no damages are suffered. Trespass can be restrained by injunctions, and if damages or losses are caused, it can be recoverable.  https://www.designingbuildings.co.uk/w/index.php?title=Trespass%20in%20buildings%20design%20and%20contruction&action=history  (7) 

· Whilst the site is broken into, the perpetrator injures themselves – 
“If they become injured on a building site then it is the landowner who could find themselves in court facing charges. The landowner owes duty of care to anyone on their site, whether they’re allowed to be there or not. They are the ones responsible for ensuring safety on their property, not only to their employees but also to visitors and trespassers, under the Occupiers’ Liability Acts of 1957 and 1984.” 
https://www.ashburnham-insurance.co.uk/blog/2016/09/who-is-liable-for-a-trespassers-injury-on-a-building-site/ (8)















Conclusion:
Through this report we can identify contract and TORT law. This report has been backed up with relevant case law which enforces the relevance that contract, and TORT law has to construction as well as acts that helps us see how compulsory contract and TORT law is to the construction sector. The report shows why contracts are critical to a construction project, and includes responsibilities and liabilities that parties within a project hold within a contract. Principals and procedures that impact construction companies have also been incorporated into this report to ensure readers are able to gain as much information as possible in the areas of law that impact construction projects, companies, and parties.
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The Basics of Contract Law

* Contract

— Agreement:
* between two or more competent parties
* based on mutual promises
* to do or refrain from doing some particular thing
« thatis neither illegal nor impossible
— Results in an obligation or a duty that can be enforced
in a court of law
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The Role of Tort Law

Means “wrong” from French originally:

— A civil wrong, other than a breach of contract, for which the
law provides a remedy

— A breach of a duty owed to another that causes harm

+ Compensation for injuries wrongfully inflicted by the defendant
on the plaintiff

« Civil, not criminal law
+ Lawis determined in each state--rules vary
+ However, the basic principles are similar among all states

+ Remedies should place injured party in the position he/she would
have been in prior to the tort

+ Fear of tort action deters injurious behavior by others
+ Punitive damages punish malicious behavior
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