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Question 1
Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law?

Answer
Employment law is a key part of HR Management. Over the years the need has increased with many situations needing management decisions. Where there is a lack of legal management wees see an increase in the amount of employees etc., who now want to challenge organisation decisions by taking them to court or employment tribunal. 
The Employment Tribunal system began in 1964 and was initially to deal with appeals by employees against industrial training levies, this has now expanded and notable additions are unfair dismissal claims which have come about as the result of the Industrial Relations Act 1971 and employment discrimination brought about by the Equalities Act of 2010.
The introduction of claim fees in 2013 brought a reduction in the amount of claims being made but managers still have a responsibility to act lawfully in our organisations and businesses. When cases are brought they incur great costs and often damage the reputations of our organisations. Over 80 claims can be brought at tribunal, this is why as HR professional’s we need to think carefully about our decisions, policies and practices. All our plans should therefore be aligned with employment law, creating low risk in terms of legality. If we do this we lessen the risk of tribunal’s at a later date.
There are many debates in favour of extensive employment regulations. These include: 
· It creates a balance of power between employers and employees. Unfortunately, they are not seen as equal parties. 
· It deters employers from exploiting their power unreasonably. Employers are seen as many more times powerful than the employee.
· Minority groups need protection and encouragement in order to achieve more equality. Enhancing social justices. 
· Trade unions would often be powerless without legal support.
· It encourages people to work in the UK when they might otherwise choose to retire or work oversees. In the long run better for the Economy. 

There are also many debates against extensive employment regulations. These ideas suggest that the employment regulations will actually harm those they are intended to protect. These include:-
· It raises unemployment and slows down economic growth.
· It raises costs for employers and makes our economy less competitive internationally.
· It deters inward investment 
· It reduces employment opportunities for minority groups. 

The majority of employment law takes the form of statutes passed by parliament, examples: - Employment Act 2002, Equality Act 2010, the Enterprise and Regulatory Reform Act 2013 or regulations issued under the terms of Acts (statutory regulations), examples: -  Agency Workers’ Regulations 2011, the Unfair Dismissal and Statement of Reasons for Dismissal Regulations 2012.
In addition many statutes over recent years have also had a European directive, these directives have had a vast impact on some industries and on HR Management practices.
It is also important to note that not all employment law appears in the form of statues. Some of our most significant rights have never been discussed in parliament and come to us from common law which has been made by judges and has evolved over time. An example of this would be the law of contract which has changed over time and regulates the relationship between employer and employee.  Common law is made when a judge rules on a point of principle, these then become precedents which will be followed when similar cases are heard. 
The court system in the UK is hierarchical in nature. 
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As it is hierarchical there is a right to appeal against the outcome of cases to a higher courts. Rulings of the higher court on points of law are binding to all the lower courts. This means that new laws are effectively created when a higher court decides that a law is to be interpreted in a particular way. This applies to statutes and common law. It is therefore important to be familiar not only with the statue itself in a case but also what it has been held to mean in case law.
With any claim, stage one is for the claimant to contact ACAS (Advisory, Conciliation and Arbitration Service) of their intention to claim. ACAS will then contact the employers and see if an out of court settlement can be reached. If not settlement is reached the claimant can go ahead and lodge the claim at the local employment tribunal office. A few weeks later if no action has taken place then a hearing will be convened at which both parties will be heard and cross examined. The Judge will then interpret the law. Appeals can only be made on a point of law. Disputes from Common law are usually heard at County Court level unless there are large claims involved then they would be heard at the High court.   


Question 2 
Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established?

Answer
The main principle to be considered when looking at discrimination law in relation to recruitment and selection are that employers ensure that all those who apply for jobs are treated fairly and that they are seen to do so in Law.
The Equality Act 2010 protects against unfair discrimination for people with the following protected characteristics:
· Age
· Disability
· Gender Reassignment
· Marriage and Civil partnership 
· Pregnancy and Maternity
· Race, Ethnicity and National Origin
· Religion or Belief
· Sex
· Sexual Orientation.
 
The most common claim is that of Disability. To make a claim, a person would have to prove the following. That there is a physical or mental Impairment, which gives a substantial and Long-term adverse effect on their day to day activities. It is a deemed disabilities. (Exemptions -Cancer, HIV and MS). 
Further discriminations set out in the Equality Act 2010:
1. Direct discrimination – because of a protected characteristic – the person would need to show that they have been treated less favourably. 
2. Associative discrimination – here less favourable treatment is due to an employees’ association with someone who has a protective characteristic covered.
3. Perception – where an employee is wrongly perceived to have a protected characteristic (except marriage and Civil partnerships) will be protected against any less favourable treatment they receive because of this. 
4. Indirect discrimination – one of the most common areas of claim – this occurs where the employer has placed a “rule, criterion or practice” that has an adverse effect on a subsequent greater number of people with a protected characteristic. 
5. Harassment – section 26 EqA 2010
6. Victimisation – section 27 EqA 2010
7. Discrimination arising from disability – when a person is unfavourably by another because of something arising in consequences of that person’s disability (only applies to Disability).
8. Failure to make reasonable adjustments – (only applies to Disability) – this covers provision, criterion or practice applied by the employer putting a disabled person at substantial disadvantage compared to a non-disabled person. This also covers physical features of the employer’s premises and the provision of auxiliary aids for the disabled person.

Examples of discrimination in recruitment: If an advert states, “A job that would suit a teacher in their first 5 years of teaching career”. This could bring a claim of Age Discrimination and was seen in the case of Rainbow v Milton Keynes Council (2008) ET/1200104/07.
If an advert is for “a clean shaven person needed for a construction company”. This potentially has 2 different claims. Sex discrimination, as it is implied through the use of the words “clean shaven”, that only men can apply. Race discrimination, as Sikh’s often have facial hair as part of their religion, therefore the advert would be seen to discriminate against Sikh’s.
Employers can take positive action in the recruitment process that would allow them to achieve legitimate aims. I.e. if it enables/encourages a person who shares protected characteristics to overcome/minimise the disadvantage, meet the needs identified or enables or encourages persons to participate. An example of this would be if the need was to recruit a woman. This could be advertised in an area known to have more women. The job would not therefore necessarily be given to a woman (as this in not allowed under the Equality Act), but hopefully more women will apply. The job must still be given to the person most suited to the role regardless of Male or Female. 

Another area to take into consideration in the recruitment process is the Contract of employment. These are established when a new employee is hired, it is legally binding by both employer and employee and can be enforced by the court system. Contracts of employment do not have to be documented and can be formed by conversation or email exchange. It is preferable to have written terms and conditions as these can be referred back to and everyone knows exactly where they stand.  There are only 5 major conditions that must be in place for a contract of employment to exist:
1. An unconditional offer
2. An acceptance of the unconditional offer
3. An intention to form a legal relationship
4. Consideration (payment or payment in kind)
5. Certainty (clarity on main terms and conditions)

The Employment Rights Act 1996 section 1 to 7 sets out requirement to provide a written statement of terms and conditions there is no requirement by law for a Contract of Employment. The Employment Rights Act (Miscellaneous Amendments) 2019 has made some changes which will be implemented in April 2020 in that written terms and conditions must now be issued to workers as well as employees. These written terms and conditions must be issued on day one of employment as opposed to previously within the first eight weeks. 
When looking at claims the court also needs to establish the status of the person. Are they an employee, a worker or self-employed? Each has different rights.
· An employee is an “individual who has entered into or works under a contract of employment”. Full Statutory Rights apply.
· A worker is an “individual who works under a contract of employment or works under any other contract where that individual agrees to personally perform work or service for another party”. Entitled to some but not all of the statutory rights. 
· A Self-Employed person is not entitled to any of the rights of an employed person or worker.

The status can usually be determined by what is written in the contract but in cases where this is not certain the court system has created 2 tests. Test 1 is known as Multiple Tests and this can be seen in the case of Ready-Mixed concrete V Minister of Pensions (1868) ER 433. Test 2 is known as Mutual Obligations Test and can be seen in the case of Carmichael v National Power (2000) IRLT 43.
Contract of Employment have three types of terms 
· Express Terms – Expressly written within the contract. 
· Implied Terms – terms that are not written into the contract but which are implied by the contract.
· Statutory Rights – Rights that persons are entitled to by law but do not have to be written into the contract. 



Question 3
An organisation is planning a major re-organisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Explain briefly the main requirements of redundancy law
(c) Summarise the main requirements of the law on business transfers.

Once a Contract is formed between employer and employee it becomes legally binding on both parties. A change to contract cannot therefore not be made by the employer without securing the agreement of the employee. The employee also cannot just announce a change to the employer.
(a)
A Contract can therefore only be changed in the following ways:- 
1. Where the Contract has a Flexibility Clause. This gives the employer the rights to make reasonable changes to terms and conditions of agreed contract in line with the needs of the business. E.g. a mobility clause – this allows the employer to relocate staff providing that reasonable notice is given.
2. Where the employer writes out to the employee setting out the changes. If the employee continues to come to work without negative response to the changes the employer can assume in law, that the employee has accepted the change through practice.
3. Negotiation between Employer, employees and trade unions. This usually occurs where a change is to be implemented into all individual employee contracts in a particular area and is known as a consultation period.
4. Last resort - Dismissal and immediate re-hire could be considered. This is a risky option as it could cause the employee to bring a case of unfair dismissal.

(b)
The main reason for Redundancy are business closure, location closure or generally a need for less staff this is set out in Section 139 of the Employment Rights Act (1996). An employee who has 2 years’ service has the right to receive a redundancy payment. 
There are also a number of requirements that the employer must follow in order to avoid claims of unfair dismissal.
In the first instance the employer must consult with those who are considered at risk and inform the employees of:
1. The reason for redundancies
2. The amount of redundancies to be made
3. The selection method for redundancy 
4. Redundancy pay calculations
5. Any way’s which could reduce redundancies 

Consultation will be on an individual basis and where there are more than 20 redundancies will be on a collective basis and will include Trade Union representation and any other elected representatives. Any redundancies must be on a reasonable basis. 
How do we select those who are to be made redundant?
1. Voluntary Redundancy – some may be nearing retirement so will volunteer to take early retirement/voluntary redundancy.
2. Consideration should be given to length of service (Last in, First Out)
3. Attendance Records, sickness etc. 
4. Disciplinary Records
5. Qualifications
6. Scoring – 2 employees ideally 
7. Competitive Interviewing 
8. Redeployment Opportunities

Within the process and following collective consultation the employee has the rights to individual consultation, the right to be accompanied and the right to appeal the decision. 
Redundancy pay will be paid as follow;
· Less than 2 years’ service – no payment
· Over 2 years’ service –
· 1.5 weeks’ pay for each year of employment between the ages of 41 and 64
· 1 weeks’ pay for each year when the employee was between age 22 and 40
· 0.5 weeks’ pay per year for those under age 21
· All employees are also entitled to notice pay.

If alternative employment is found i.e. a person is redeployed then there would be no entitlement to any redundancy payment.

( c )
When can Transfer of Undertakings (Protection of Employment) regulations commonly known as TUPE Transfer be considered? There are 2 main areas where this currently applies:
1. If a business, part of a business or another business are merging with or being taken over by another employer. 
2. Where a contract is lost by one provider and Won by another or the service is outsourced/insourced by an organisation.
 
The key elements during any TUPE transfer for Employment Rights are:
· Employee affected have the right to be consulted before, during and after the transfer by both transferor and transferee organisations. This must include when the transfer will take place, the reasons for transfer, legal social and economic implications and changes which may occur. 
· Continuity of service for employees will be recognised.
· Contents of the current contract transfer with the employee. It is unlawful to force change as a result of TUPE.
· Any employment-relatable liabilities, benefits and collective agreements transfer along with the employee to the new TUPE situation.
· It is unfair to dismiss an employee in connection to a reason related to TUPE.
· Transferor’s have an obligation to give specific information to transferees about the employees who will be transferring.



Question 4
Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and working time and, 
(b) the major maternity, paternity and other family-friendly employment rights.

(a)
Working time is the period of time when the employee is at the employers disposal carrying out usual practices, when the employee is receiving training and any other period treated as working time within the regulations.

The major working time regulations are:
· 48 hrs per week
· 28 days paid annual leave per year
· 20 minutes rest in a six hour period of work or more 
· 11 hours rest in a 24 hour period
· 24 hours rest in any 7 day period
· Regulations for night workers
· Regulations for young workers 

Employees are entitled to the national minimum wage for their age for the hours that the actually work. This currently stands as:-
 
	25 and over
	£8.72

	21 to 24
	£8.20

	18 to 20
	£6.45

	Under 18
	£4.55

	Apprentice
	£4.15



Employees (both men and women) are also entitled to Equal Pay under the Equal Pay Act for:
1. Like Work
2. Work that has been rated as equivalent
3. Work of equal value
4. Material factor defences

Deduction from wages are unlawful without the consent of the worker, except in the following circumstances:
· To recover the overpayment of wages
· Where a court orders that deductions are made
· When a worker takes industrial action
· Where it is authorised by legislation
· Where it is authorised by contract.

As stated above a worker is entitled to 28 days paid Annual leave per year, pro-rated for part time workers. If a person work’s varied hours then the holiday pay will be calculated by taking an average of the pay over the past 12 weeks of employment. This takes into account Overtime, Shift Allowance, Commissions, Bonuses and any performance related pay.

The law also gives regulations on the payment of:
Statutory Sick Pay (SSP)
Statutory Maternity pay (SMP)
Statutory Paternity Pay (SPP)
Statutory Adoption Pay (SAP) 





(b)

Maternity Leave

Eligible workers can take up to 52 weeks’ maternity leave. The first 26 weeks is known as Ordinary Maternity Leave (OML), the last 26 weeks as Additional Maternity Leave (AML). Once notification is received, the employer must notify the employee within 28 days, the date on which her maternity leave will end (regulation 7(6) and (7)(a), MPL Regulations).
The earliest that leave can be taken is 11 weeks before the expected week of childbirth, unless the baby is born early. (Regulation 4(1), MPL Regulations) (Regulation 7(6) and (7), MPL Regulations). A new end date is to be given to the employee within 28days, if the maternity starts earlier than expected.
Employees must take at least 2 weeks leave after birth (or 4 weeks if a factory worker).This is known as Compulsory Maternity Leave (CML). 
Prior to commencement, all pregnant employees have the right to time off for Ante Natal appointments and their Health and Safety in the workplace must be looked after by the employer.

During OML and Additional Maternity Leave (AML) the following rights apply:
1. The contract of employment continues.
2. Their entitlement to the terms and conditions of their contract still apply, except for the terms of remuneration. I.e. they will not receive their normal pay but are entitled to Maternity Pay.
3. Continuous service will continue to accrue.
4. The employer can make reasonable contact with the employee.
5. A woman may work up to 10 Keeping in Touch days (KIT),this will not bring the Maternity Leave to an end. They will also be paid for the work they do on KIT days.

An employee will be entitled to Statutory Maternity Pay (SMP) if:
1. 26 weeks continuous employment up to and including the 15th week before EWC.
2. Average earnings of at least the lower earnings limit for National Insurance during the 8 week period ending with the 15th week before EWC.
SMP will be payable for 39 weeks.
If they do not qualify for SMP then they can apply for Maternity Allowance or other applicable social security benefits.

Following maternity Leave employees have the right to return to the same job as before the maternity leave started, the terms of employment should be the same as or not less favourable. She will also be entitled to an improvements during her time off such as Pay rises or any other changes such as regrading. 



Adoption Leave has all the same rights as maternity leave, the only difference is the notification at the start. In Maternity the requirement is notification of the Expected Date/Week of Confinement. In adoption then the notification relates to the process of matching and placing a child with the adopters. 

Fathers of New-borns are also entitled to 2 week’s Ordinary Paternity Leave (OPL) after birth. Their eligibility is based on the 26 weeks at the start of the 14th week before the EWC of their employment. 

Shared Parental Leave was introduced in 2014 to couples. Following the 2 weeks CML. Parents can share the remaining 50 weeks of leave available to them and the remaining 37 weeks’ pay can also be split. Eligible parents can be off together or can stagger the leave so one is always at home with the baby during the first year.

In addition to these rights covering Maternity, Adoption, Paternity and Parental leave there are also a number of other “Family-Friendly” Employment Rights, Here are a few to mention:

1. The right to take unpaid time to deal with family emergencies.
2. The right to take unpaid parental leave for up to 4 months.
3. The rights to request flexible working
4. The right to unpaid time off for Public Duties.

Question 5
Summarise:
(a) the major requirements of health and safety law
(b) key legislation supporting equality and diversity in the workplace
(c) the concept of implied duties in relation to employee management at work

(a)
The Health and Safety at Work Act 1974 sets out the general principles and gives specific obligations to employers. The very start of the Act contains the following statement “It shall be the duty of every employer to ensure, as far as is reasonably practicable, the health, safety and welfare at work of all his employees” . 
The main duties of the employer are:
· To maintain a Safe, Adequate Plant and Equipment.
· To maintain Safe premises and/or place of work.
· To ensure all employees are competent and safe
· To provide a safe system of work.

The main duties of the Employees are:
· To take reasonable care for health and safety of themselves and others.
· To co-operate with the employer, so that Health and Safety requirements are met.
· Use PPE where provided and recommended.
· To follow any system of work laid out by the employer.
· To inform the employer should any serious and imminent danger to health and safety and of any shortcomings.

All workplaces with 5 or more employees should have a written Health and safety policy. Health and safety inspectors and the court system focus quite heavily on the need for Risk Assessment to be provided. The Risk Assessment will look at the health and safety hazards, taking steps to minimise risks. More recently the Risk assessment has also had to include looking at the stressors in the workplace, in particular for jobs that are unusually stressful and have resulted in the holders being susceptible to mental breakdown.

(b)
The Equality Act 2010 replaced 9 major pieces of discrimination legislation e.g. Sex Discrimination and Race Discrimination Acts. It also replaced 100 pieces of smaller legislation. The reason for this was to harmonise the process for making a claim and to make it much more straightforward.
Under the Equality Act the following people are protected:
Employees – most protected under statutory Law
Workers – Less protected
Job Applicants, those yet to be employed – usually in relation to discriminatory recruitment practices.
Ex-employees – usually in relation to reference giving to their new prospective employer.
The protected Characteristics under the Act which must be proved to make a claim are:
1. Age. (section 5 EqA 2010)
2. Disability. (section 6)
3. Gender Reassignment–proposed, started or completed the process.(section 7)
4. Marriage and Civil Partnership. (section 8)
5. Pregnancy and Maternity. (section 18)
6. Race – colour, nationality, ethnic or national origins.(section 9)
7. Religion, religious or philosophical belief. (Section 10)
8. Sex or Gender. (section 11)
9. Sexual Orientation. (Section 12)

( C)
In relation to the management of an employee at work there are a number of implied terms which can be incorporated into a Contract of Employment in a number of ways:
1. Collective Agreements – with Trade Unions,  these can be a) Expressly  Incorporated by being referred to directly in the contract of employment or b) incorporated by Implication.
2. Statutory Implied – the right to National Minimum Wage
3. Custom and Practice – e.g. – If an employee has been paid a Christmas Bonus for the last 5 years of employment, this has now become a custom and therefore the employee would now expect this every year. It is now implied through the conduct.
4. The courts - looks at the terms of both parties and what they considered the terms that they were bound by.
5. Work rules – Staff Hand books and Policies.
6. By Law….. 

Implied terms by the Law on the Employer:
· Pay Wages
· Provide Work
· Provide a Reference that isn’t misleading
· Health and safety
· Indemnify against liabilities
· Bring matters to the employees attention
· Give effective support against bullying
· Respect the employees privacy
· Deal with grievances
· Not damage the relationship of trust and confidence.

Implied Terms on Employees:
· Obey all reasonable instructions  
· Co-operate with the employer
· A duty of Fidelity to not compete or conflict with the employer 
· Take reasonable care with the duties that have been given to them.


  

Question 6
Explain briefly the main requirements of unfair dismissal law in respect of:
(a) capability
(b) misconduct
(c) grievance

[bookmark: _GoBack]Dismissal is:
1. Where the contract of employment is terminated by the employer with or without notice. 
2. A fixed tern contract is not renewed.
3. The employee terminates the employment when he is entitled to terminate the contract with or without notice because of the employer’s conduct this would be called Constructive Dismissal.

Dismissal is not;
1. When a person resigns, as this is the employees choice.
2. Where there is mutual agreement between employee and employer.
3. There is frustration of Contract. An unforeseen event occurs preventing on or both parties performing their contract. E.g. employee goes to prison and is unable to work.

Potential Fair reasons for dismissal as set out in section 98 of the Employment Rights Act 1996 are:
Conduct – doing things that you should not during work time.
Capability (Health) or Qualifications 
Statutory Ban (e.g. If a driver losses licence but his job requires him to drive)
Redundancy
Some other substantial Reason (SOSR) 
It should also be noted that for any dismissal if the reason is considered “fair” the employer whilst having the right to dismiss must handle the case in a Reasonable way.

Capability
A person can be dismissed on the grounds of their Capability or lack of. These cases are largely around the area of Health but can also come under the heading of skill, aptitude and or any other physical or mental quality.
The procedure here would be:
1. Set up a formal hearing between employer and employee. During this meeting the employee will receive a warning about their poor performance.
2. A period of time will then be agreed and given, during which improvements have to be demonstrated. Ideally, targets and training will be offered to assist the employee. 
3. Performance will then be reviewed at a further meeting and a decision will be made to dismiss, a further warning is issued or the matter is dropped. 
4. Employer is then allowed to Appeal the process or decision made.  

Ill health and poor attendance would be handled in the same way with the warning stating that if attendance does not improve then they will be dismissed. Targets can be given and adequate time for improvement. Dismissal can then take place if these targets are not met.
Long term medical conditions need to be handled carefully and the long term medical prognosis must be taken into account.

Misconduct
Ordinary misconduct would be seen as a minor breech of the employers established rules (occasional lateness, rudeness to others etc.). 
The law requires the following response:
1. A full investigation is conducted
2. A hearing is arranged, so that the employee can put the case forward and be represented by a colleague or a trade union representative.
3. A formal warning is issued
4. An appeal to another more senior manager can be made.

Gross Misconduct is seen as a much more serious breech (acting intolerably or destroying trust and confidence etc). It can be treated the same way as above but the employer also has the rights to dismiss the employee without notice.
The process for Capability and Misconduct is covered in the ACAS Code of Practice on Disciplinary and Grievance procedures. The process clearly states that there must be written notice, the employee must be invited to a meeting and the employee must be afforded the right to appeal. As outlined above.
Any suspension paid or unpaid must be noted.
All warnings should be documented, verbal warnings are not covered by ACAS.  
Employees have the right to be accompanied. Colleague or Trade Union representative.
For Constructive Dismissal employees must show that there was a breach of contract by the employer, that breach caused him to resign, there was no delay in the resignation. A good example of this is Western Excavating (ECC) Ltd v Sharp (1978). Here Mr Sharp was suspended without pay for 5 days, as the welfare officer would not help Mr. Sharp quit so that he could claim his holiday. He then claimed constructive unfair dismissal.
Grievances
A grievance is a formal complaint that is raised by an employee towards an employer within the workplace. The same steps broadly apply:
Investigation must always be conducted.
A grievance meeting must be held as soon as possible in an agreed location and time and this meeting doesn’t have to be held at the place of work.
The employee may ask to postpone the meeting for a period of 5 days only.
At the end of the meeting a decision is made to progress to discipline or not.
The employee has the right then to appeal the decision.
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