Question 1
To successfully argue a plea of insanity, there is a test called m’Naghten rules. First the defendant must prove he has a “disease of the mind” an internal factor causes a malfunctioning of mind (R v Kemp, 1957). An internal factor is mental disorders - some degeneration or changed physical state (R v Sullivan, 1984), sleep walking (R v Burgess, 1991) and diabetes, (R v Hennessy, 1989). A person can have a disease of the mind and not be violent (R v Quick, 1973). They then must next argue that the ‘disease of the mind’ leads to a defect of reason which means that the defendant does not know the nature and quality of his actions (R v Codere, 1916) or does not know that that the action itself is wrong (R v Johnson, 2007). Insanity is distinguished from automatism, in that, insanity results from factors internally, automatism results from factors externally, contrasting Quick [1973] with Hennessy [1989] can show the difference between the two. When the defendant is found to be ‘insane’ then the jury will be directed to give a special verdict of “not guilty by reason of insanity”, (s2 Trial of Lunatics Act 1883).
Many people have pointed out the problems with the ‘defence of insanity’ and do not think it’s fit for purpose. The first issue is that, in criminal law usually, the burden of proof lie with the prosecutor but in for defence of insanity the burden of proof lies with the defendant, the whole purpose of going to court is that the burden of proof is on the accuser not the accused, and they must show ‘beyond reasonable doubt’ that the defendant is in fact guilty, during the whole trial the defendant has “presumption of innocence” to ensure a fair trial, protect the integrity of the justice system and protect the dignity of the defendant, so when he has to prove that he’s not guilty, the “presumption of innocence” becomes “presumption of guilt”, and thus the dignity of the defendant is lost and integrity of the justice system is lost and the trial no longer becomes fair. 
The test for defence of insanity - m’Naghten rules, uses legal terms rather than medical terms and was used since 1843, since then medicine has progress and advanced and there are now different attitudes towards different illness (such as mental illnesses), this can be an issue as it means that medical condition of the defendant is not realized during the trial, (Law Commission, 23 July 2013). The ‘disease of the mind’ is too widely defined and also does not go into much detail as to how severe the ‘disease of the mind’ can be, and ‘Mind’ is not interpreted as the brain, (Criminal Procedure (Insanity) Act, 1964). Momentarily failure of concentration even with a mental illness is not “insanity” according to m’Naghten rules. Illnesses such as diabetes and epilepsy can be controlled by medication so that the sufferers are less likely to have temporary abnormalities of mental capacity, yet is considered the ‘disease of the mind’ and the defendant can be found ‘not guilty due to being insane’ for diabetes and epilepsy (Melinosky, January 8, 2020) and in the case of diabetes the defence of insanity holds up when it causes hyperglycemia (high levels of sugar or glucose) but not hypoglycaemia (low blood sugar), (NHS, 11 July 2019). The ‘defence of insanity’ is also sparse as there were only 15 findings of not guilty but insane in 2001, (Mackay, et al., 2006).
There has been reform around defence of insanity, the UK Government passed the Homicide Act in 1957 and Section 2 which downgrades murder to manslaughter on the grounds of ‘diminished responsibility’ and place an addition distinguishable defence from just ‘disease of the mind’ to “arising from abnormality of the mind” and requiring a ‘defect of reason’ arising from a ‘disease of the mind’, (Homicide Act s2, 1957). Examples of abnormality of the mind are; post-natal depression, (R v Reynolds, 1988), battered women syndrome (R v Hobson, 1997) and excessive jealously, (R v Vinagre , 1979). Intoxication is not included unless the craving of alcohol becomes involuntary, (R v Tandy, 1989)
The Law Commission also drafted the Criminal Code in 1989 which sought to remove ‘insanity’ and ‘disease of the mind’ as they considered it to be ‘outdated’, they believe a new ‘mental disorder’ verdict would be more satisfactory than an ‘insanity’ verdict, (Law Commission, 17 April 1989), but the 1989 Criminal Code was defeated in the House of Commons, they have published recommendations on their website, they want the word ‘insanity’ removed as in their own words, “the person committing a crime due to physical or mental illness would not use the word insane”, instead the Law Commission believes that replacing it would be “not guilty by reason of recognised medical condition”, this could only happen if the person’s illness or learning disability was so serious it caused that they could not stop themselves doing the crime, this means the defendant could not think properly, did not understand that they should not do it and could not control themselves. The jury have three options: send the person to hospital, send the person for community support for two years or acquit with no special orders. Drunkenness or a bad personality will not be grounds for “not guilty by reason of recognised medical condition” (Ormerod, 2012). 
Lisa Claydon and Paul Catley agree with the law commission’s proposal saying that: “The proposed new defence of not criminally responsible by reason of a recognised medical condition should provide more scope for medical and scientific evidence including neuroscientific evidence than the current insanity defence”, and they go onto to say that ‘Recognised medical condition’ is both a “wider and more appropriate” than ‘disease of the mind’ but they to point out that “those who are found to have substantially impaired capacity to control their behaviour may remain within the prison system. The mental capacities of such prisoners may mean that they are vulnerable and this may be detrimental to them and possibly to society at large.” (Claydon and Catley, 2016)
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Question 2
In the first incident Ali could be criminally liable for ‘Unlawful Act Manslaughter’, whilst he has the ‘actus reas’ (physical element of the crime) of murder by throwing a punch, he does not necessarily have the ‘mens rea’ (guilty mind) as he did not intend to kill Lee as Lee started the fight due to comments made by Ali. Unlawful Act Manslaughter must have three elements: there must be an unlawful act, (R v Scarlett, 1993), it cannot be Manslaughter if it was a civil offence (‘civil wrong’), it has to be a criminal offence – Ali did commit the criminal offence of affray (as mentioned below), the unlawful act must be dangerous, a sober and reasonable person must be recognized that the act resulted in physical harm – Ali’s punch caused Lee to be knocked unconscious, any reasonable or sober person can believe that Ali’s punched caused considerably harm to Lee (R v Church, 1965) and (R v Watson, 1989), and the unlawful act must cause death – Lee died in hospital later in the night after Ali’s punch (R v Cato, 1976). Ali will be very likely to be held criminally liable for Unlawful Act Manslaughter.
[bookmark: _GoBack]Sticking with the incident Ali could also be held criminally liable for ‘battery’, the ‘mens rea’ of battery is ‘application of force’, Ali used application of force, “unlawful”, the defendant must have a lawful excuse to use force such as reasonable punishment of a child (s58 Child Act 2004), when the victim consents (Collins v Wilcock, 1984) and self-defence (s76 Criminal Justice and Immigration Act 2008) by preventing a crime (s.3 Criminal Law Act 1967), protection of property (s.5 Criminal Damage Act 1971). Ali was not preventing a crime nor protecting property, Lee did not consent to the battery and Lee is not a child but an adult so Ali falls under ‘unlawful’. The ‘battery’ must have ‘physical force’ in which touching suffices (Faulkner v Talbot, 1981) which is what Ali did towards Lee. The ‘mens rea’ of battery is “intention to apply unlawful physical force” or “being reckless when such force is applied”, “reckless” means taking an ‘unjustified risk, for reckless the ‘Cunningham test’ will be used (R v Cunningham, 1957). Ali when punching Lee could have foreseen that he was harming Lee but nevertheless continue regardless of the risk. Ali made comments towards Colin which could have provoked violence, Colin felt that Ali’s comments was a “threat to his personal safety” and he might have felt the need to retaliate. Ali may not have started it, Colin has, but he still fought him and caused a full scale brawl which disturbed the peace, as doorman Lee noticed and asked Ali and his friends to leave which caused the incident mention above to happen, Lee’s death would not have happened if a brawl took place.
In the second instance Ali would be criminally liable for murder, the law of murder is “the unlawful killing of a human being in the Queen’s Peace with malice afterthought”, going into the ‘actus reus‘ of murder, ‘unlawful killing’ means killing someone without a lawful excuse, Ali does not have ‘reasonable excuse’ of administrating pain relief (R v Dr Bodkins Adams 1957), did it in self-defence, defended out of necessity (Re A, (conjoined twins), 2001) or did it on duty (such as a solider or police officer). Next the victim must be a human being (for example, excludes the killing of animals), which is what Colin is, must be “In the Queen’s Peace” which excludes killing an enemy is in times of war as a murder charge, Ali’s knife attack did not happen to an enemy during a war, and with “malice afterthought” this goes into the ‘mens rea’ of murder, “malice afterthought” is interpreted as “intention to kill or intention to cause Grievous bodily harm”, Ali stabbed Colin who bled profusely and died, this means Ali intended to cause Grievous bodily harm as a knife attack would usually cause grievous bodily harm (s18 Offences Against the Person Act, 1861). 
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