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Contract Law

In this assignment I will demonstrate the fundamental principles and concepts which underpin contract law and the underlying policy considerations. Also looking at systematic understanding of the fundamental legal techniques of reasoning from precedent and interpreting statutes, including knowledge of fact-finding.

The fundamental principles and concepts aspects of the law of contract:

Relationship between the parties
A contract is a legally binding agreement formed by the mutual consent of the parties. The parties may be known to each other, as with a client and an accountant, or they may be strangers, as with a software company and a person who downloads and installs the software. In either case, there is a clear relationship between the parties and this relationship is both formed and governed by the contract.

Nature of the obligation
In a contractual relationship, the nature of the obligation is determined by the terms of the contract. By entering into the contract, the parties agree to accept the resulting obligations. That is not to say that there is complete freedom of contract, since certain contractual terms may be restricted by statute – for example, under the Unfair Contract Terms Act 1977. Nevertheless, for a contract to be binding, the parties must intend to create legal relations and their contractual obligations are based on mutual consent.

Causation and remoteness of damage
This issue concerns the extent of the defendant’s liability for the chain of events set in motion by the breach of contract. The leading case is Hadley v Baxendale (1854) in which the defendant was contracted to transport a broken mill shaft from the claimant’s mill to the repairers. The defendant was late in delivering the shaft and the mill was idle for a longer period as a result. The claimant sought damages for loss of profits during the delay. The court found for the defendant, setting out a two-stage test for remoteness of damage. In order to be recoverable, the loss must be:

· either a normal result of the breach, or
· one which, at the time of the contract, both parties would have contemplated as a probable result.

Here, given how important a drive shaft was to a mill, neither test was satisfied, since it was reasonable to expect that the mill would have a spare shaft. Another useful case here is Victoria Laundry v Newham Industries (1949). Here, the defendant’s delay caused the defendant loss of profit, including the loss of an unusually lucrative contract. The defendant was liable for normal loss of profit under the first limb of the Hadley test, but not for the loss from that particular contract. He would only have been liable for that had he known about it when the contract was formed.
The measure of damages
The remedies available for breach of contract include the common law remedies of damages, action for the price and quantum meruit, as well as the equitable remedies of injunction and specific performance.

Remember that a breach of contract is a breach of a legal obligation, so the aim of the remedies is to put the claimant in the position that they would have been had the defendant fulfilled the obligation. This means putting the claimant in the position that they would have been in had the contract been performed. In relation to damages, this may be divided into expectation loss (benefits that might have been gained from the performance of the contract) and reliance loss (expenses incurred by the claimant in his side of the contract).

The conduct of the claimant may also affect the amount of damages payable, since the claimant is under an obligation to take reasonable measures to mitigate the loss, as in Payzu v Saunders (1919). For example, if the buyer refuses to accept or pay for the goods, the seller must recover what they can by selling the goods to a third party. The damages will be the difference between the contract price and the amount that the seller receives. If the seller receives the contract price or higher from a third party, only nominal damages will be claimable. A claimant who does not attempt to mitigate their loss may have their damages reduced by the amount by which they could have done so. It is for the defendant to prove that the claimant failed to mitigate the loss.

Differences between duress and undue influence:

Contracts must be entered into freely by both of the parties and include mutual agreement. Sometimes mutual agreement can be affected by coercion or pressure to enter the contract. Duress and undue influence are situations that affect mutual agreement and make a contract void or voidable.

Duress involves an intentional use of force or threat of force to induce the contract. It can be either physical or mental coercion, but the coercion must be to the extent that it deprives the other person of free will or freedom of choice. This means that the person is left with no reasonable alternative other than to enter the contract. It is one of the criteria for the contractual negotiations because the intended parties often have different levels of bargaining power. It is expected that naturally, these parties will be expected to bring their bargaining powers into practice. Hence, the wisdom behind the provisions of a particular contract is anyways out of the scope of the enforcement of the contract itself. There are cases where the parties might use their bargaining powers leading to the compromise of the other party. At common law, duress constitutes a voidable contract. The law of duress takes care of the freedom to enter the contract by safeguarding the powers of the parties. Because duress is unaffected by the considerations of equity law, it is a tenet of common law.

In the case of Barton v Armstrong (1976) AC 104 is a contract law case concerning duress. The fact that the parties were major shareholders in a company. The claimant made an agreement with the defendant that he would buy defendant’s shares. However, consequently, the claimant claimed that he agreed to the proposition due to the threats made by the defendant. Based on duress, he claimed that the agreement was voidable.
In the case of Skeate v Beale (1840) were the issue of duress to goods and whether a contract that was entered into for the payment of outstanding rent was void on the basis that it was only entered into because the landlord had threatened to sell some of the tenants’ goods. This resulted in duress to goods that was not sufficient to render a contract voidable.

Undue influence means taking advantage of another person, through a position of trust in form of a contract. Undue influence always involves a relationship between the two parties, with one party in a superior position over the other. Undue influence does not involve a direct threat like in the case of duress. Instead, it involves excessive pressure by the party in the dominant position on the party in the inferior position.

Looking at the cases that fall under undue influence in the case of Morley v Laughnan where the court decreed that the departed having been highly dependent on the defendant, the latter converted the deceased to be a member of a secluded and exclusive religious sect. The deceased was found to have been specifically vulnerable to influence, physical weakness, morbidity religious and highly strung. The capability of the defendant in that case, to influence the deceased was heightened such that he controlled nearly everything that he did. There needs to be evidence that the defendant practiced the influence or domination over the plaintiff as determined in Lloyd’s Bank Ltd v Bundy. The claimant can be of subtle nature and does not need to be via arm-twisting.

In the case of BCCI v Aboody, it was determined that the exploitation of person’s trust to influence them to enter transactions devoid of functional explanation would involve the practice of undue influence, given the impact on another party’s mind was just a conduit for which the will of the other functions. The practice of influence will also be undue where the defendant deliberately took advantage of their position of influence to attain an advantage at the expense of the claimant, like making excess profits.

Again, undue influence must cause the claimant to affirm the appropriate contract and therefore, the effectiveness of the operations of the contract therein. Although the determination of the cause for the claimant to enter into the transaction was considered traditionally; in contemporary society, it has been recognised that the operative cause suggests causation of the claimant's actions. The tests for causation can be informed of unlawful misrepresentation – given that undue influence is a type of fraud.

Economic Duress in the current society 
The economic pressure has created a threat to break a contract which impose, no doubt it increased the value of economic rights to protected contracts relative to the value of property rights in goods. Economic duress involves a threat by a party to cease performance of a contract or otherwise breach of contract may be used to extract a promise of more payment. The consequence of such a threat might be that any new agreement entered based on such a threat may be voidable for duress.

In the case of Siboen and the Sibotre (1976), the economic duress is a modern area where in a commercial contract a party is coerced into a change of arrangements under the threat of a commercially damaging cause of action. The modern approach is based on establishing illegitimate pressure and the causative effect thereof. 
There is no absolute test to distinguish illegitimate pressure from the rough and tumble of the pressures of normal commercial bargaining. It is generally accepted that a (past or threatened) breach of contract, or a threat to commit an unlawful act, crime or tort can amount to illegitimate pressure. Whether the threat or pressure does amount to illegitimate economic pressure is highly context and case specific. In determining whether there has been illegitimate pressure, the courts consider a range of factors including whether:

· there has been an actual or threatened breach of contract
· the party exerting the pressure has acted in good or bad faith
· the innocent party had any realistic practical alternative but to submit to the pressure 
· the innocent party protested at the time; and
· the innocent party affirmed and sought to rely on the contract

These are only some of the factors that can determinative of the outcome.

Economic duress curtailed
Looking at the most recent case of Times Travel (UK) Ltd v Pakistan Airlines Corporation [2019] EWCA Civ 828, an extended concept of lawful-act duress, which had been given wings by the High Court, was ultimately grounded by the Court of Appeal. The Court of Appeal has held that there is no economic duress in commercial situations where a party uses lawful pressure or threats to achieve a result to which it genuinely believes itself to be entitled, even if is not objectively reasonable for it to have that belief.

The tenet of unfair influence
The principle of undue influence is relatively more contemporary expansive and equitable laws are meant to be bargaining unfairness. Excessive impact covers circumstances that are disadvantaged by duress, but which are, however, inequitable. Hence, it is an approach testimony to the adage that every wrong must have a remedy. The effect of undue influence is to make a contract voidable. Two types of excessive impact have been recognised by the courts. The exertion of influence is deemed to be undue where the defendant intentionally took advantage of their position of influence to gain unfair merit at the expense of the claimant as in such as the making of an excessive profit.

A substantial excessive impact arises where one of the subjects to a contract can illustrate that they entered into the contract as an explicit output of undue influence from the other subject. In the case of Bank of Credit and Commerce International SA v Aboody offers a conducive example. The issue was that the wife of the defendant agreed she only signed a document that bound the two because she wanted to be happy. The output contractual links were held to have been reached via actual undue influence and was set aside accordingly. 

Individuals who have entered into a seemingly corrupt contract are required to pull out of the contractual terms given that there is a presence of undue influence. Presumed undue influence comes up when the subjects of a contract have the type of predetermined connection in which one subject bestowed their trust in the other. As a result, this makes one subject to be susceptible to the influence of the other subject. When there is undue influence, one party has better feasibility of the respective contract at the expense of the other party. 

Undue influence commonly occurs when there are significant power differences between the two extremes involved in the contract. For instance, the relationship between patients and the doctor, lecturer and the student and employee and employer relations. The weaker party is often placed in a situation where the predetermined positions of one party give them implicitly but real advantages over the decisions from another party.

In the case of Lloyds Bank v Bundy there was reasoned that a guarantor who relied on another party's knowledge, skill and confidence was in fiduciary terms with the bank. Hence, since it was the banker’s lending was that was being necessary, the banker had a discord of interest and should not have advised the subject to obtain detached advice before attempting the contract. As we proceed, it is apparent that contract laws will also have to change with the times. In contemporary society, there are increasing opportunities for using smart contracts as those underlined by blockchain, which have been shown to have improved efficiency (Van Eck, 2020).

Conclusion
In contract law both duress and due influence play a significant part and it is important to be able to distinguish the differences. When there is undue influence, one party has better feasibility of the respective contract at the expense of the other party.  The practice of influence will also be undue where the defendant allegedly took advantage of their position of influence to attain an advantage at the expense of the claimant, like making excess profits. The influence must have been practiced unduly, especially when there is presence of victimisation, misleading, tricking or forcing of the defendant. In this assignment I have looked at cases to bring the subject matter into perspective. 
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