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The English legal system is based upon common law principles. Explain what this means.
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Common law jurisdictions, such as the English legal system, rely on case law, the development of precedent set by judges in previous cases.  Such legislation can also be referred to as case law (ICLR, 2023) an example of which could be ‘murder’, where such an offence is defined as “The unlawful killing of any human being with malice aforethought” (Lexis, 2022).  This essay will outline the main principles of the English legal system, focusing on how common law acts as a base for legislation in England and discussing its fundamentals to give a clear understanding of its meaning and components. The history of common law will be explored, providing knowledge on when its principles became the basis for the English legal system.  Additionally, examples of common law in practice are explored throughout to demonstrate how the principles are used in the form of cases in the English legal system.  To conclude, the reader will gain insight into civil law principles and how they compare to common laws, allowing them to easily distinguish between the two. 

The history of common law in England began in the Middle Ages, during the reign of Henry II, throughout the twelfth century. Common law originated in a single royal court in the area of Westminster, referred to, The King’s Court. The law was set to lead England (Lewis, 2022) and therefore, the name, ‘common’ was used to represent its purpose of equally serving the whole country (ICLR, 2023). Up until the beginning of the nineteenth century, law was primarily created by judges. However, the end of the French revolution in the late 1790’s (History, 2022) saw a demand for change in the English legal system, as it was thought the legislation in the country needed modernising to ensure happiness of all citizens.  Now known as the reform movement, this period of change in the English legal system saw philosopher, Jeremy Bentham declare that law in the country should be less technical and easier for people to access, resulting in more understanding and compliance surrounding the principles.  Consequently, his work published in 1789, proposed two relevant changes for the English legal system; that legislators should be the primary creators of law, thus moving away from legislation created by courts, and secondly, “the aims of law should vary with time and place” (Lewis, 2023), to ensure that the legal system is accurate and current. His ideas and proposals were quick to spread and were accepted by most countries in Europe.  These principles continue to act as the basis of common law used in the English legal system today (Lewis, 2023). 

Consequently, common law principles are used to deal with three types of offences in England; summary offences, triable either-way offences and indictable offences, all of which are addressed in the appropriate court with the appropriate procedure (College of Policing, 2020).  Each offence warrants a structured court hearing, where as a rule the judge will remain as a structure of support whilst lawyers argue for both the victim and defence. This established principle of common law is practiced in categorised criminal courthouses in England (Washington University, 2014). 

The magistrates’ court is the lowest category court for adults in the English Criminal Justice System.  With over 150 based across England and Wales (Sentencing Council, 2023), it is here where summary or triable either-way offences, such as low-level criminal damage and motor offences are dealt with (Metropolitan Police, 2023).  One common law principle is that preliminary hearings, defined as a hearing before any main trial are to be held for all cases, where each case is overheard by lay people, also known as a magistrate, as opposed to a jury. Lay people are ordinary, un-qualified and un-paid people used to assist in making final decisions on cases to ensure a fair trial and avoid any criticism of corruption towards the court.  Therefore, the principle of including ordinary people in common law has been tangibly beneficial as very few appeal the decisions made by magistrates and it allows cases to be dealt with quickly, making it more cost effective (Law Teacher, 2021).  However, once a verdict has been reached, the magistrates hold limited sentencing powers, that mainly consist of issuing bans, fines, or community service, where appropriate (Sentencing Council, 2023).  Occasionally, low-level offences such as graffiti or public order offences could warrant an Out of Court Disposal to be issued, where a caution, penalty notice, or community resolution would suffice.  Issuing an Out of Court Disposal allows the offender to feel responsible for their actions and in turn can be successful in reducing the risk of re-offending (South Yorkshire Police, 2023).


In contrast, indictable offences are sent to the Crown Court, currently the highest ranked court in the English, Criminal Justice System. Severe offences such as murder or manslaughter are dealt with here and on average the court deals with up to 100,000 per annum in England and Wales (Gov.UK, 2023).  Here, a jury will attend, and the judge will explain the applicable law.  After hearing both the defendant and victim, the jury must apply that law to the evidence and reach a verdict. Twelve, ordinary people that similar to magistrates, benefit the English legal system by ensuring a fair trial and avoiding any corruption from officials when deciding the outcome of a criminal trial. The jury is selected at random but there are requirements listed under the Juries act (1974) to ensure the trial remains fair.  Each selected individual must be within the ages of 18-75, possess the mental capacity, and have no previous or ongoing criminal convictions (Legislation.gov.uk, 2016).  When reaching a guilty verdict, the Crown Court holds significantly higher sentencing powers than the Magistrates Court, that can range from fines to life imprisonment. The single most severe punishment in English criminal law was introduced in 1983, a rare sentence defined as a ‘whole life order’ for those that commit the most serious crimes.  This ensures the country’s most dangerous offenders have no opportunity to ever be released (Gov.uk, 2023).  Currently, there are sixty people serving this sentence in England and Wales, one of which is Wayne Couzens who was trialled and charged with the murder of Sarah Everard, in 2021 (Sky News, 2021).

The practice of common law principles in the English legal system can be found when examining the case of R V Dudley and Stephens (1884). This case explains the journey of Captain Tom Dudley and three sailors, whom after descending on their travels, were caught in a storm that left them with very little water and food to last the remainder of their trip.  The captain and Stephens agreed that in order to live they would kill the youngest sailor on board, Richard Parker. After doing so they survived off this body until they were rescued (Simpson, B. 2008). Following this, the pair were tried for murder, but it was proposed that the killing of Richard Parker was committed under necessity of preserving the lives of others on board. However, ‘necessity’ could not be approved as a defence to murder under the common law principle that states, ‘all human life should be protected at all costs, and a life should not be taken in order to preserve one’s own’. Consequently, it was this common law principle that permitted Dudley and Stephens to be charged with the murder of Richard Parker (Hojecka, P. 2006).

As opposed to the English legal system being based on common law principles, derived from judicial decisions and embodied in reports of past cases, some countries legislation is based upon set codes or statute created by the government.  This is known as civil law, where authority to determine a dispute between parties is based upon a codified system (Carlson solicitors, 2021).  Countries with civil law systems have comprehensive, continuously updated legal codes that specify all matters capable of being brought before a court, the applicable procedure, and the appropriate punishment for each offense.  A codified system can be explained as all legislation, including their amendments collected into a single place to create a legal code (Eur-Lex, 2023). These principles are primarily practiced by countries such as China, Japan, and Germany (Washington University, 2014). 

Additionally, there are differences in the roles played within the courts of common law and civil law cases.  Common law trials see lawyers provide clear evidence and arguments to the judge and jury in order to support their client, as well as examine witnesses that may appear in court. The judge will then act as a ‘referee’ and base any decisions off of arguments provided.  However, in comparison to this, civil law cases do not deem the lawyers as the main providers of arguments for the defendant and victim but instead perceive the judge to be the director of the case.

Comparing both common law and civil law, identifies significant differences in legislation and court structure, with emphasis on a coded system that negates the absence of acting lawyers and jurors, in the latter. Additionally, exploring the different severities of crimes and their appropriate courts for sentencing, has provided a clear understanding of both the Magistrates’ and Crown Court’s purpose in the English legal system.  Having discussed the fundamentals of common law and exploring its basis of case law and legislation derived from judges, it is evident that common law has had the people at its forefront since its origin in the reform period of the twelfth century.  It appears to continue to fulfil what it set out to do; serve the whole country while remaining current and accessible to ensure happiness to all citizens. In practice, the principles can be seen to ensure transparency and a fair trial for all, by use of a jury or magistrate to reach a verdict for anyone that finds themselves involved in the English legal system, including those that kill to save themselves, as seen in the case of Captain Tom Dudley.
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