To Mr. Peter Matthews 
97 High street 
Swansea 


Dear Mr Matthews, 

As per your instructions, the following letter of advice will outline your current legal position and the processes you will may go through. I will be including your choices of plea, bail and possible sentence you are likely to receive if you plead guilty or not guilty and the next steps thereafter. 
You have been charged with assaulting occasioning actual bodily harm contrary to section 47 of the Offences Against the Person Act 1861 against PC Jared Thomas on Friday 5th March 2021.
You are currently in the first stage of your case where you have been bailed pending a court hearing at Swansea’s Magistrate court on March the 26th.

The police and your rights

A request was made to the police to provide requested the following documents in support of your defence and to check that the actions taken by the police were legal and within their code of practice. 
1) A witness statement of PC Thomas (the victim) 
2) A CCTV footage of the cell you were held in 
3) The interview transcript given by yourself (defendant)
I have also checked that the following been adhered to: - 
A) Your right to consult a solicitor in private
B) Your right to inform someone that you have been arrested and where you are held

Disclosure

The CPS have a continuing duty to review its evidence and make disclosure of any material which undermines the prosecution’s case or assists the defence (S.7A CPIA 1996). Given the current stage of your case, the prosecutor in this case the police must disclose to you, the ‘initial details’[footnoteRef:1] of your case no later than the beginning of the day of the first hearing and it includes:[footnoteRef:2] [1:  Crim PR, Part 8- as D is on bail.]  [2:  Disclosure stages - Pre-Trial - Enforcement Guide (England & Wales) (hse.gov.uk) ] 


a) Any account given by you via interview; 
b) Any written witness statement that P considers material to plea, or allocation or sentence; and 
c) Any available statement of the effect of the offence on the victim or others. 

As you have been charged, the CPS will review all material gathered during an investigation – such as CCTV footage, statements from witnesses, mobile phone messages, social media conversations and photographs. The investigator will decide which items collected as part of an investigation are capable of having a bearing on any issue in the case.  This is called applying the relevance test.

Once you have decided how you wish to plead, then prosecution disclosure to the defence  takes place in differing stages. Should you plead not guilty and opt for a Crown Court trial, then we must serve a defence statement (outlining your defence) and disclose to both the CPS and the Court details of witnesses we intend to call at trial. This serving of a defence statement is voluntary in the Magistrates’ Court.

Burden and standard of proof

In a criminal case, as is the case here, the burden to prove all elements of offence is on prosecution. All the elements of the offence you are charged with (ABH) must be proved by the prosecution to the standard of ‘sure.’[footnoteRef:3] [3:  Woolmington v DPP [1935] AC 462] 


However, should you decide to plead self-defence, then an evidential burden is placed on the defence. This essentially means that we must show and adduce sufficient evidence to raise the defence. If this evidential burden is passed (as decided by the judge), then the prosecution bear the legal burden of disproving the defence to the standard of sure.  If the evidential burden born by you in respect of a defence is not discharged, the judge will rule as a matter of law that the defence is not open to you.

In order to prove that the offence of ABH has been committed, the prosecution must prove the following:

The actus reus (meaning the ‘guilty act’ which the prosecution will argue that you have committed) of ABH is an assault or battery which causes actual bodily harm. This is a battery. The actus reus of battery is application of unlawful force. Here, the prosecution will argue that your punched PC Thomas. The punch may be regarded as application of unlawful force, i.e. a battery.

Actual bodily harm is defined by the Courts as ‘any hurt or injury calculated to interfere with the health or comfort of the victim’[footnoteRef:4], this was evident by the punch to the forehead of PC Thomas which has clearly caused an interference with his health and comfort.  [4:  Miller (1954)] 


The next element that the prosecution must prove to a standard of sure is that you had the relevant mens rea of the act. Here, mens rea means an intention to commit the ABH. The mens rea of ABH is intention or recklessness to the assault or battery. Recklessness means that you knew and foresaw the risks associated with the assault or battery, but chose to ignore this. Here, the prosecution could argue that you possessed both the intention to cause the assault/battery and if you did not have the intention, that you were at least reckless to the assault/battery occurring. There is no requirement that the defendant intended or was reckless as to the actual injury inflicted (i.e. the wound to PC Thomas’ forehead). Here, the prosecution is likely to argue that you intended to strike PC Thomas.

Finally, the prosecution must prove that the assault/ battery caused the harm caused to PC Thomas. This is done via the ‘But for Test’ (but for your assault, would have PC Thomas been injured?), the ‘De minimis Test’ (were you more than a minimal cause of PC Thomas’ injury? and there must be a lack of an intervening act.[footnoteRef:5] Here, the prosecution will argue that all three tests have been fulfilled. [5:  R ] 


Defence

However, even if the prosecution can prove all the above elements of the offence,  you may be able to argue the defence of self-defence. If you argue self-defence successfully, this will justify the offence that you may have committed. Therefore, you would receive no punishment, because, you have acted in self-defence. If you choose to use self-defence, then you must plead not guilty.

Self-defence is governed by the common law. In order to use the defence, you must be able to prove two points[footnoteRef:6]: [6: ] 

a. Did you have an honest belief that you would suffer harm?
b. Was the force that you used reasonable?

In this case, there are reasons to believe that you used a reasonable force to defend yourself after being kicked (therefore possessing an honest belief). You have stated in case papers that: ‘They kicked me so I struck out to protect myself and caught the male officer on the forehead’ and that ‘I was just trying to stop the officers abusing me by pushing them away.’

According to Constable 176 JEWELL’s witness statement, you were ‘lashing out his arms and legs’ in what seems to be a natural and reasonable reaction to the inappropriate treatment experienced and the pain the defendant suffered. 

Police Caution

Police cautions are very important because they explain the rights that you have before being questioned or charged for an offence. A caution must be given to a person whom there are grounds to suspect of an offence before any questions about an offence if either the suspect’s answers or silence may be given in evidence to a court in a prosecution. Grounds for suspicion here and defined as reasonable and objective grounds to suspect the person of a criminal offence. Here, I have no reason to believe that the caution was administered incorrectly.

Constable 993 Bouhali’s wrote that “I am further arresting you on suspicion of assault occasioning actual bodily harm on PC Thomas, this morning,” it seems that here, you were not reminded of your right to remain silent. This may be a breach of PACE C11.4.[footnoteRef:7] [7: ] 


Police interview

It is unclear from the case papers what exactly was said by you during the interview. But, anything said during the interview by you can be used as evidence against him at trial. But, if you replied no comment to everything, then the court can in some cases infer guilt. 

However. If you fail to disclose a fact in questioning that you later relies on in his defence[footnoteRef:8], then an adverse inference may be drawn by the court in determining if there is a case to answer or the court or jury in determining guilt. An adverse inference is something the tribunal takes into consideration against D when deciding guilt. The failure to mention a fact must be unreasonable. It seems that you have continuously maintained that you were acting in self-defence. However, further inspection of your police interview should be taken in order to confirm this. [8: ] 


Bail

Since you are already on bail, an adjournment is called a ‘remand’ (bail is an issue). There is a rebuttable presumption in favour of bail; however, this general right to bail subject to exceptions. Prosecutors must keep the issue of bail under review throughout the life of the case. On every occasion that a defendant is brought before a court accused of an offence, or remanded after conviction for enquiries or a report, he must be granted bail without condition, if none of the exceptions to bail apply.[footnoteRef:9] [9: ] 


Here, it is likely that you will be granted further bail unless there are substantial grounds for believing that you would (but not limited to the below):
· Fail to surrender to custody, or
· Commit an offence while on bail, or
· Interfere with witnesses/otherwise obstruct the course of justice.
· You were already on bail for another offence when the present offence was allegedly committed.  

It is very unlikely that any of the above exceptions to bail would apply to you.

In deciding if the Court should grant bail, the Court will consider[footnoteRef:10]: [10: ] 


a. The nature and seriousness of the offence and the probable method of dealing with D for it; 
b. Your character if you have a previous criminal history
c. The strength of the evidence against you.

  
Your treatment in the Police Station

Cells in police stations must be adequately heated, cleaned and ventilated.[footnoteRef:11] I note that from case papers, you argue that the cell was covered in sick and it was dirty. You also stated that ‘They got my arm up behind my back and it really hurt. They kicked me so I struck out to protect myself and caught the male officer on the forehead.’ Here, we could argue that this force was clearly unreasonable.[footnoteRef:12] [11: ]  [12: ] 


Here, we can should a complain about this as soon as possible to an officer of inspector rank or above not connected with the investigation. Given there was also a possible assault/ unreasonable use of force against you, an appropriate healthcare professional should have been called upon.

If PACE found to be breached (by the judge), the relevant evidence may be excluded. Here, the behaviour and treatment of the police could be argued as ‘degrading.’ The courts will  look at the seriousness of the breach and the effect on fairness.

What will happen next?

Your next court hearing will be your plea before venue. Here, the charge is read to you and you must indicate a plea of guilty or not guilty. Should you argue self-defence, then you would plead not guilty. Then, you may opt for a Crown Court trial or the Magistrates’ may accept jurisdiction (because ABH is triable either way) or they will send case to Crown Court for trial.

However, should you plead guilty, you will be sentenced shortly after. ABH can result in 5 years’ imprisonment. But bearing in Sentencing Council Guidelines: 

· You are likely to fall into Category 2: Lesser harm and higher culpability (the wound to the forehead arguably is not too serious, but culpability (blameworthiness) is high.
· Category 2 ranges from 26 weeks’ custody to Low level community order – 51 weeks’ custody for ABH. 
· There are a lack of factors increasing the seriousness in your case: you have no previous/relevant convictions (therefore you are of good character) and the offence was not committed on bail or on an emergency worker. 
· Factors reducing seriousness or reflecting personal mitigation: This was a single blow, you are of good character and/or exemplary conduct, and you are only a 24 year old law student.
Should you plead guilty, there will also be a reduction for a guilty plea[footnoteRef:13] (on a sliding scale):[footnoteRef:14] [13: ]  [14: 


Should you require any further information, please do not hesitate to contact me 

Yours sincerely






Tarig Sanousi
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