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Response to Questions Around Management of Service Provision Changes, Redundancy and Changes to Contracts within BBL Ltd.
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Summary
Following the request for advice relating to several potential changes within Big Business LTD (BBL), the following sections will answer the direct questions posed with clear rationale to assist in manager decision making. It is expected that any decisions are made within the law and following the relevant ACAS Guidance.
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1.0.  Is this Change of Service Provision a TUPE transfer?
It is accepted that companies will grow and develop, its vital that formal processes are developed to protect its undertakings. BBL needs to balance its activities with its existing talent and its ability to do business ( Aylott, 2018) p55. The company directors also have duties under the Companies Act (2006).[footnoteRef:1] [1:  General duties to act in the best interest of the company and its success.] 


1.1 BBL currently outsource general electrics to Luminate, the key issue relates to the individuals employed in the business and what happens to their employment, any changes must comply with the relevant legislation ( McArdle, 1996). When considering the initial outsourcing of general electrics to Illuminate, the ECJ’s decision in Rask v  Kantineservice [footnoteRef:2] showed the contracting out of a service, in this instance from BBL to Illuminate was potentially a transfer of an in house service and if both conditions were met at that time then a return to in-house would again be a transfer.  [2:  Rask v ISS Kantineservice A/S (Case C – 209/91) (1992). ECJ.  The ECJ ruled that the directive is capable of applying where an employer contracts out an in-house service but the following must be fulfilled; the service must form an identifiable part of the employers operations; and, the service must retain its identity.] 


1.2 Cancelling the contract should be under a renegotiation or re-tendering of the agreement with Illuminate, considering any costs and liabilities if the result is the termination of the contract. If BBL cancel the contract there is a potential for unfair dismissal. The significance here is impact of the costs of an employment tribunals (ET) for small to medium enterprises (SMEs) is high (Aylott, 2018) as well as reputational and brand image as an employer.

1.3 The proposal to move to a system of dual capability for both production equipment and general electrical activities poses several considerations before decisions can be made.
Specifically, does the change meet Transfer of Undertakings Regulations (TUPE) (2006)[footnoteRef:3]. [3:  as amended by Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations (2014) (SI 2014/16).] 

Essentially, 
There are two forms of TUPE transfer; 
1. A Business Transfer
2. A Service Provision Change
A business transfer is when an employer transfers its business or part of to another owner, this then protects the terms and conditions of employment of the transferred employees (Aylott, 2018) p77.

1.4 For a service provision change to be a TUPE transfer the change must affect an ‘organised group’ of employees (TUPE, 2006). [footnoteRef:4] [footnoteRef:5] If BBL decide to cancel their contract with Illuminate this will need to be considered as a potential transfer of undertakings if the grouping of employees is classed as ‘organised’ or as an ‘economic entity’. [4:  Ceva Freight (UK) Ltd v Seawell Ltd (2013) The tribunal held that Mr Moffat was an “organised grouping” who had as his principal purpose the carrying out of the activity. Alternatively, the organised grouping was Mr Moffat, the managers and warehousemen, but only Mr Moffat was assigned to the grouping. This was upheld on appeal.]  [5:  Seawell Ltd v Ceva Freight (UK) Ltd & Anor (2012) UKEATS/0034/11/BI The EAT said that “organised grouping of employees” suggests a deliberate putting together of a group of employees for the purpose of the relevant client work. It is not a matter of “happenstance”. The only deliberately organised grouping was that of “inbound” and “outbound”, and the outbound grouping did not have as its principal purpose the carrying out of activities on behalf of Seawell.
] 


Service provision change can take three scenarios:
1) Initial Outsourcing
2) Change of Contractor
3) Return ‘in House’

1.5 Initial Outsourcing of General Electrics to Illuminate
The initial outsourcing contract to Illuminate,[footnoteRef:6] provision of 15 employees could be classed as an organised grouping thus meeting a service provision change. BBL in planning to bring back outsourced activities in-house also sits under TUPE regulation 3(1)(b)(ii) as Illuminate employees are an organised grouping.[footnoteRef:7] In addition, under a question of degree are engaged (relevant but not determinative) wholly or mainly (85%) in on site work for BBL.[footnoteRef:8] Transferring the contract protects these employees on their current terms and conditions with Illuminate as they TUPE to BBL. [6:  TUPE (2006) regulation 3(1)(b) ]  [7:  Seawell Ltd v Ceva Freight (UK) Ltd & Anor (2012) UKEATS/0034/11/BI The EAT said that “organised grouping of employees” suggests a deliberate putting together of a group of employees for the purpose of the relevant client work. It is not a matter of “happenstance”. The only deliberately organised grouping was that of “inbound” and “outbound”, and the outbound grouping did not have as its principal purpose the carrying out of activities on behalf of Seawell.]  [8:  Costain Ltd v Armitage and ERH Communications LTD (2014) UKEAT 0048_14_0207. In this case the EAT found that the ET had relied too heavily on the percentage of work (67%) and referred the case back to a different ET to properly examine all the relative facts.] 

The regulations are to protect the contract of employment during a transfer from one employer (transferor) to another (transferee), once transferred the employee works to the same contract of employment as they had with the transferee, except pension benefits and including any outstanding claims or liabilities of the transferor to the employees (Lewis & Sargeant, 2020).[footnoteRef:9] [footnoteRef:10] [9:  Adams v Lancashire County Council (1996) IRLR 154. The high court decision held that the right to equivalent pension rights were excluded from the directive.]  [10:  DJM International Ltd v Nicholas (1995) UKEAT 1218_94_1210 Appeal No. EAT/1218/94
 . This case held that liabilities transfer with the employee to the transferee; in this case an allegation of sex discrimination.] 

Some transfers can be in both categories and be both a service provision change and transfer of an economic entity (CIPD, 2021).[footnoteRef:11] Furthermore the case of economic entity was emphasised by Schmidt v Spar (1994).[footnoteRef:12] [11:  Spijkers v Gebroeders Benedik Abbatoir CV Case 24/85 (1986) ECR 1119. This case defined a transfer of undertaking as ‘the transfer of an economic entity that retains its identity’.]  [12:  Schmidt v Spar-und Leihkasse der Fruheren Amter Bordesholm, Keil und Cronshagen (1994). Mrs Schmidt was employed by a German savings bank to clean the premises of a branch office. She was the sole person employed in that capacity. Her employer then arranged for the work to be carried out by a company. Mrs Schmidt was dismissed and her subsequent claim was referred to the ECJ. The ECJ ruled that the Directive is potentially applicable to this situation notwithstanding that prior to the transfer the services were provided by a single employee.] 


2.0 TUPE Transfer – Return to ‘in House’
BBL plan to increase the capability of its current workforce and up-skill its specialist electrical engineers though activities remain fundamentally the same.[footnoteRef:13]  Suzen v Zehnacker Gebaudereinigung (1997)[footnoteRef:14] offers guidance in whether this is a service provision change under TUPE. McArdle (1996) adds that following Rask v Kantineservice (1992) outsourcing falls within the scope of the Directive/ Regulations, the ECJ decision in Schmidt v. Spar (1994) further strengthened this.  [13:  Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations (2014) (SI 2014/16).Regulation 5.]  [14:  Suzen v Zehnacker Gebaudereinigung (1997) IRLR 225 provided for the transfer of an activity to be included and therefore covers outsourcing and other service contract transfers.] 


2.1 Recommendation
In considering the details of TUPE and the contracts with Illuminate, it is more likely than not that this is a TUPE transfer and as such there are legal responsibilities for both BBL and Illuminate.[footnoteRef:15] [15:  Arch Initiatives v Greater Manchester’s West Mental Health NHS Foundation Trust (2016) IRLR 406. The EAT held that regulation 3(1)(b)(ii) identified a service provision change as a situation in which activities cease to be carried out by the outgoing provider and are instead carried out by another provider. ] 


3.0 Legal Obligations for BBL
CIPD (2021) advise a transfer must follow the regulations and guidance to ensure the legal obligations for both BBL and Illuminate are followed.
TUPE is regarded as drastic and the concept that the entire employment contract, and the rights and obligations under it transfer (CIPD, 2022). As the transferee, BBL will inherit the contracts of employment of the transferring employees as highlighted above. It is also pertinent to ensure replication of policies and procedures being taken on from Illuminate and any HRM specifics.

3.1 Identify and Inform 
BBL will need to identify who is to be transferred, who will be affected by the transfer, including those already employed by consulting with the union early on in proceedings. The next step is to inform and consult those affected including those who are temporarily absent, this must also include the unions of both parties (Lewis & Sargeant, 2020) p329. The new employees will also need to meet with BBL, have a dated letter following the transfer confirming the new employer with an invite to an induction (Aylott, 2018). [footnoteRef:16] Failure to comply with the regulations and stages can be costly to both parties and results in potential claims for compensation (CIPD, 2022). [16:  TUPE (2006) Rule 13(2) states the duty to inform and consult with employees, stating; when, the reasons for the transfer, any legal, economic if and social implications and any measures that will take place in connection with the transfer; inclusion any reorganisation of work.] 


3.2 - There are four stages that need to be considered as;[footnoteRef:17] [17:  Rynda (UK) Ltd v Rhijnsburger [2015] ICR 1300, [2015] IRLR 394, [2015] EWCA Civ 75 defined that one person can be an organised grouping. The court of appeal highlighted four stages that need to be considered when one company takes over the provision of services.] 

1. Identify the service Illuminate was providing to BBL.
2. List the activities the 15 employees provided to BBL.
3. Identify the 15 employees who ordinarily carried out the activities. 
4. Consider whether there is an organised grouping for the principal purpose of carrying the listed activities (Lewis & Sargeant, 2020) p330.

ACAS (2022) provide a checklist for new employers to follow and advice on the steps such as the measures letter highlighting the changes the new employer is planning to make, this will form the basis of inform and consult with the support of the unions representatives.[footnoteRef:18] [18:  TUPE (2006) Rule 13(2) states the duty to inform and consult with employees, stating; when the transfer is taking place, the reasons for the transfer, any legal, economic if and social implications and any measures that will take place in connection with the transfer; including any reorganisation of work, or if there are to be no measures. This applies to both the transferor and the transferee.] 

4.0 Legal Obligations for Illuminate
Illuminate must also identify an organised grouping and follow the guidance in ACAS (2002)[footnoteRef:19]  In transferring out, Illuminate will need to identify those transferring including all details relating to identity, age and employment particulars so that BBL are able to meet their obligations, maintain their terms and conditions, any liabilities associated and any employment particulars (disciplinary, grievance records, relative collective agreements). These must be provided within 28 days before the transfer or earlier were possible in order to demonstrate due diligence including pension rights (Aylott, 2018).[footnoteRef:20] If this information is not wholly supplied Illuminate will risk uncapped penalties payable per employee (CIPD, 2022). [19:  Eddie Stobart Ltd v Moreman and others (2012) UKEAT/0223/11/ZT. The EAT held that it is not enough for employees to carry out most of their work for a particular client; they must be organised by reference to the client’s requirements and be identifiable as members of that client’s team.]  [20:  Regulations 11 and 12 imposes a statutory duty for the transferor to pass on employer liability information to the transferee, Employment Rights Act (1996) s(1) requires the sharing of identity, age and contract of employment as well as TUPE (2006) regulations 13-16.] 

Illuminate must also inform and consult with their employees of the transfer.[footnoteRef:21] There must be good time allowed for the consultation period and with the union (CIPD, 2022). [21:  The duty to inform employees is under regulations 13 -16 of the TUPE (2006) Regulations.] 

Whilst not a legal requirement it is best practice to conduct exit interviews with those transferring as well as sharing of any personnel files held in line with (GDPR, 2018).





5.0 Managing a Redundancy Situation.
Considering the likelihood that redundancy through re-organisation was not considered as a potential measure at inform and consult stage, a few things can be considered. [footnoteRef:22] Could the changes to the workforce be an economic, technology or organisational (ETO) reason? [footnoteRef:23] [22:  Murray v Foyle Meats Ltd (1983) IRLR 499. The Supreme Court held that two questions of fact must be followed thus approving the approach of EAT in Northamptonshire County Council v Entwhistle (2010) IRLR 740.]  [23:  For an ETO reason to apply, all proper redundancy and dismissal procedures must be followed.] 

Even if there is an ETO reason for dismissal, the employer must act reasonably. [footnoteRef:24] TUPE is not an obstruction to necessary redundancy situations and ETO but BBL must attempt to find other roles within the organisation the proposed redundant employees once selected as part of the process.  [24:  Northamptonshire County Council v Entwhistle (2010) IRLR 740. The EAT decided that ‘bumping’ (the situation whereby the employees job may continue but there is reduction in the number of staff needed to carry out the same role) is a redundancy situation. ] 


5.1 Request from IWU
The IWU cannot request an effective advantage for existing BBL employees due to a perceived disadvantage, this method can be an ineffective way to manage and retain talent when applied and run a risk of discrimination (CIPD, 2021), pooling of staff must come from both existing and transferred employees.

Accepting that managers will be challenged in selection of staff they have managed for some time, selection must be fair, non-discriminatory, full consultation with IWU and FEW on selection methods and criteria will prevent any situational bias. [footnoteRef:25]  [25:  Enessy Co v Minoprio (1978) IRLR 489, selection must be fair and reasonable.] 

5.2 Redundancy Process - Selection
This process must be procedurally fair;
· Decide if it’s a redundancy and make a plan, including training managers.
· Engage with unions a minimum of 30 days before the first redundancy takes place though earlier is best practice to ensure meaningful consultation. [footnoteRef:26] [26:  Trade Union and Labour Relations (Consolidation)Act (TULCRA) (1992) s.188, minimum period of consultation for dismissal of 20-99 employees. ] 

· Consult with unions on the selection process and ‘pooling’.[footnoteRef:27] [27:  Criteria should be as 'objective' and 'measurable' as possible and to be fair, based on facts that can be measured and not be affected by personal opinions. These criteria apply to all employees in the pool (ACAS, 2022).] 

· Notify the Redundancy Payments Service.[footnoteRef:28] [28: ] 

· Provide copies of the above form to both unions.
· Following staff-side consultation disclose in writing the reasons, numbers and descriptions of employees, total number, method of selection, proposed method and timescales, [footnoteRef:29]method of calculating redundancy payments. [footnoteRef:30] [29:  The Collective Redundancies (Amendment) Regulations (2006) state that employers dismissing 20 or more employees ‘at one establishment’ by reason of redundancy must make the requisite notification of collective redundancies before giving notice to any of the employees, this will increase the time it takes for redundancy dismissals to take place by way of consultation prior to any notice being sent out.]  [30:  Trade Union and Labour Relations (Consolidation)Act (TULCRA) (1992) s.188(4)] 

· Agree the selection process by identifying the selection pool. [footnoteRef:31] [31:  CIPD (2021) The selection pool must be identified carefully, usually consisting of at least one of:
undertake a similar type of work; work in a particular department, work at a relevant location and those whose work has ceased or been reduced or is expected to be.] 

· The employee must have been continuously employed for 2 years at the relevant date.[footnoteRef:32] [32:  Employment Rights Act (1996) Section 111(2)] 

· Individual consultation, which can be concurrent with collective but not before.
· If the consultation period is genuinely concluded before the end of the period, notice of redundancy termination can be given but the dismissal itself cannot take effect until the set consultation period has expired (CIPD, 2020).
· Offer voluntary redundancy (under no obligation) and be aware of potential direct and indirect discrimination (ACAS, 2022).
· Apply the agreed selection process to the agreed pool and re-evaluate as legally fair.
· Work out redundancy pay.
· Give redundancy notice.
· Offer an appeals process.

Following completion of the process, a continued effort must be made to support all staff involved.[footnoteRef:33] [33:  Full redundancy and TUPE guidance step by step guides are available at: https://www.acas.org.uk/manage-staff-redundancies/support-your-staff-and-plan-for-the-future
] 


6.0 Changing terms and conditions(TC) post transfer - options
Unless there is a clear ETO reason, any changes to terms and conditions or dismissals deemed as a result of the transfer will be automatically unfair resulting in significant compensation costs (CIPD, 2022). 



6.1 Changes due to Flexibility Clause
It is accepted that employers need to remain adaptive and flex to changes in the world of work and ensure competitiveness. Changing TC for employees post transfer is highly protected  (CIPD, 2022). In this case, the requirement to work across all four sites is clear, however the plan to add a mobility clause to work across the UK  must be considered carefully, especially in the current climate and employee experience. There are options to make this both agreeable to all and within legal limits;
· Consult directly following the employee survey, gauge interest, be clear on the business reason for the change.
· Variation by agreement with staffside and employees (mutual/collective) (ACAS, 2022).
· An ETO reason is the main reason, these are not defined under TUPE (CIPD, 2022).
· Fire and re-hire. [footnoteRef:34] [34:  USDAW v Tesco Ltd (2022) WLR(D) 63, (2022) EWHC 201 (QB), this case held that fire and re-hire is not the acceptable course to remove a contractual entitlement to enhanced pay.] 


6.2 Flexibility Clause – Express Term
If this is deemed an ETO reason, enacting this clause is an option and can be made without agreement. [footnoteRef:35] Whilst this term can be evoked as a mobility clause without need to vary, this term cannot be used to unilaterally make changes that have the potential to disadvantage the employee[footnoteRef:36] (Aylott, 2018). It must also be considered whether a contract change is needed to solve the business issue (ACAS, 2022). [35:  Candour v Central Regional Council (1986) IRLR 131, Ct Sess. The employer can also use the ‘flexibility’  term to change without varying the contract.]  [36:  Ibid.] 


7.0 Advantages and disadvantages of variation options
The flexibility option is an advantage and a disadvantage in that it primi face allows for such changes, however this carries significant risks. Imposing changes without consent; unilateral changes will potentially be a breach of contract and there are different options available to the employees. [footnoteRef:37] Considering an implied duty of mutual trust and confidence that requires both employees and BBL not to act unreasonably – and an express contractual right to act does not automatically make the action lawful. [37:  Robinson v Tesco’s Corporation (2008) UKEAT/0657/07. This case highlights the importance of consultation with employees when applying a variation.] 

The advantage of collective consultation in order to explore options and be transparent in the process so to avoid collective disputes and lengthy, costly tribunal cases is vital in todays world of work and tight labour market notwithstanding the loss of trust and employee relations. [footnoteRef:38] Variation by agreement is the optimal outcome, employees refusing the variation can maintain status quo giving the employer the option to accept the position and maintain or dismiss. [footnoteRef:39]There is little remedy for unwanted variation other than financial: the business needs to flex and adapt to remain competitive (Aylott, 2018). Fire and rehire is not considered appropriate in this case due to the impact this will have to the business critical operations, this is supported by CIPD (2021) and ACAS (2021) and should be the absolute last resort.[footnoteRef:40]  [38:  Ibid.]  [39:  Ibid.]  [40:  An attempt to introduce new legislation in this area to enhance worker protections was formally blocked at the second reading of the Employment and Trade Union Rights (Dismissal and Re-engagement) Bill at the reading in October 2021. There is no future stage currently set for this Bill.
] 

Conclusion
The realities of the difficulties faced by BBL and Illuminate must be considered, approached by mutual agreement. Changes must be made through effective communication and consultation at all stages so that employees understand the need for such changes (CIPD, 2022). The significant and potentially avoidable position is that of fire and re-hire, maybe a realistic consequence though not one to be taken without recognising the challenges and risks associated. Caution is essential when considering a reduction on headcount to improve productivity as finishing on the outcome of redundancies relating to this tend not to achieve the business aims (CIPD, 2020).
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