


Homicide is composed of two elements, murder and manslaughter.  Whereas criminal liability can be determined via an actus reus, mens rea and no defence.  Firstly, the actus reus can be explained as the internal elements of the crime, of which identifies 3 key elements.  Conduct, the prohibited act or omission (R v Gibbins and Proctor 1918), Consequence, of which must be caused by the conduct without breaking the chain of causation, and the circumstances of which the crime was committed under. The mens rea refers to the mental element of the crime (Malekian 2018) and can be used to determine the intentions of the defendant.  Current law states that there are four categories describing blameworthiness.  Firstly, intention, can be broken down into direct, where the result was the defendants aim and indirect, where the defendant appreciates that the result was certain to arise from their action.  To deduce this, the objective and subjective test are carried out (R.V Woollin 1998).  Another type is recklessness, in which the only applicable type of today is subjective recklessness and refers to when a risk is taken with the potential consequence being known and the defendant is unreasonable to take such risk.  The next tier of blameworthiness is negligence.  This occurs when there is an omission of reasonable conduct.  Finally, strict liability holds the lowest level of blameworthiness and refers to minor criminal liability that do not hold a mens rea such as driving offences.  It is also important to mention transferred malice.  This is where the mens rea can be transferred across offences (R v Grant 2014).  As for the defences, partial defences include the loss of control and diminished responsibility.  For loss of control to be applied the defendants conduct must have arisen from a loss of control of which had a qualifying trigger, applicable in cases where a similar person would have conducted themselves in the same manner as the defendant.  For diminished responsibility to act as a partial defence, the defendant must hold a recognised medical condition that was responsible for highly impairing their ability to form reasonable judgement and composure.  (Macdonald, 2018) argues that 4 requirements are needed for a case to be determined as murder, these include the victim’s death of which is caused by the defendant with intent to kill or cause grievous body harm.  The victim must also be a person.  The actus reus element for murder involves an unlawful killing within the queen’s peace of another person (Herring, 2020).  Herring (2020) also describes the mens rea of murder to be the intent to cause the victim either death or grievous body harm.  There are two types of manslaughter, For criminal liability to be adhered there must be an actus reus, mens rea and no defence, cases where the actus reus and mens rea are satisfied but the victim has the ability to plead a partial defence are voluntary manslaughter (Macdonald, 2018).  The other is involuntary manslaughter, this is when the actus reus is present despite the lack of mens rea (Taylor, 2018).  Involuntary manslaughter can be broken down into 3 forms, of which are gross negligence, constructive and subjectively reckless manslaughter.  (R v Adomako) shaped gross negligent manslaughter to be committed where the defendants grossly negligent acts or omissions have caused the death.  The defendant must have caused the death, although it does not necessarily have to be foreseen.  However (R v Singh 1999) stresses that a serious risk of death must be presented and easily identified by an average person.  Constructive manslaughter refers to cases where an unlawful act has been committed of which amounts a crime and results in the victim’s death (R v Watson 1989).  The final form of involuntary manslaughter is subjectively reckless manslaughter, in which the victim’s death has been caused by the act or omission of the defendant that doesn’t have to necessarily be an offence, despite them holding the knowledge that causing grievous body harm is highly probable (R v Newbury and Jones 1976).
The laws regarding homicide must be considered carefully as it is widely considered the most serious of all crimes (Justice.org.UK).  Despite this, there are large quantities of controversy surrounding the current law regarding homicide.  One area includes the partial defences to murder.  Loss of control through provocation in particular.  This causes issues as it presents the argument that it emphasises the attention on the behaviour of the victim in oppose to the defendant (Quick and Wells 2012).  It is also argued that such laws on provocation can present gender bias in favour of males (R v Ahluwalia 1992).   However, the loss of control subjective test can provide a counter argument against this.  This includes considering the reaction of a person similar to the defendant and comparing to that of the defendant while the Coronas and Justice Act (CORJA) 2009 emphasises that a fear of violence from the victim must be a qualifying trigger for the defendant’s loss of control (Legislation.gov.uk).  Another controversy within the current law is that cases in which the defendant’s intent was to harm but not kill the victim can still be classed as murder, this causes the law surrounding murder to inherit the view that it is too broad, the same argument can be made for manslaughter.  It is commonly believed that such laws lead to defendants convicted of reckless conduct to be inappropriately charged and that serious cases of such would be more suitably charged with murder.  Whereas laws may be too strict on those of involuntary manslaughter (Beard and Politowski 2016), this is problematic as cases of murder carry a life sentence.  (Law Commission) describes the current laws regarding homicide as blunt and of a rudimentary fashion.  (Law Commission) also state that within a new structure, homicide should be classed in suit with the levels of criminality of the defendant, each offence should hold a clear definition, of which are appropriately labelled, the applicable defences should be clearly stated, and finally, sentences should be based upon the criminality of the defendant.
The proposed reform consisted of three categories for homicide offences.  These include first degree murder, of which defendants would be charged with a mandatory life sentence, second degree murder, of which holds a discretionary life sentence, and manslaughter, this would result in a fixed term of years’ service for the defendant (Lawcom.gov.UK).  In response to the proposed problems of current law, both serious cases of reckless manslaughter and voluntary manslaughter would be classes as second-degree murder, whereas the less serious cases of manslaughter would be confined to a separate offence.  This addresses the problem that defendants of manslaughter cases on each end of the spectrum are not appropriately charged.  As for the problems with partial defences, a loss of control would no longer be necessary for cases involving provocation, instead a partial defence of killing can only be applied when there is gross provocation or under threat of serious violence (Justice.org.UK).  this slightly reduced emphasis on the victim’s behaviour as the requirements become more serious.  In 2010, provocation was completely removed and was no longer classed as a partial defence to murder, a new system was introduced with the aim to put an end to gender-based problems within the defence, such as domestic murders.  This act was CORJA 2009 (Fitz-Gibbon 2013).  Another proposal was put forward by Sir Louis Blom – Cooper QC.  He envisioned that the judge should hold some responsibility in deciding the sentence of those convicted of homicide, as he openly described life imprisonment as a violation of human dignity (Pearl.Plymouth.ac.uk).  The benefit of such proposal regarding the current problems would be that it removes an element of blame from the victim as diminished responsibility becomes non-existent.  This could lead to homicide becoming one single offence, leading to many problems.  Some of which include that the circumstances of murder will vary massively and can cause sentencing to become a much more complex process, also lots of defendants will be categorised in the same way despite the natures of their crimes being completely different.  Overall, this outlines why this proposal was rejected and it can be argued that the government were correct to do so, as the problems of such would outweigh the benefits.
There are many arguments against reform all together, for example the justice minister, Oliver Heald describes the proposed system as something the public are unlikely to accept, he states this as he believes it would result in large amounts of killings being categorised as second degree murder despite the seriousness of most cases (Guardian.com).  (Justice.org) explain that the government approach to reforming homicide would likely cause problems in law and in practise.  They also emphasise that changes made by the government have consequently been for the worse, for example their decision to alter the partial defences may still prove to be problematic for victims of domestic violence.  Overall, it is presented that a reform may not be necessary, although some elements of the current law need updating.  Therefore, in oppose to creating a new structure all together, the best option may be to evaluate the current law thoroughly and critique any problems within, from this, new ideas and suggestions can be proposed to target individual problems rather than a complete reform.
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