Introduction

Kecia Ali, in her chapter ‘Progressive Muslims and Islamic Jurisprudence: The Necessity for Critical Engagement with Marriage and Divorce Law,’ has made several arguments. She has argued that Islamic marriage and divorce laws have been influenced by slavery in the third-century Hijri. For example, she demonstrates that the exchange of the dower grants the husband a form of ownership over the wife, resembling the master-salve relationship (Ali, 2003, p. 169), although there are some differences. She primarily relies on the third-century Islamic law texts for her arguments. Secondly, she argues that neo-conservative scholars present views which do not reflect the traditional understanding of Islamic law in many aspects, such as the role of a woman in the house (ibid, p. 173). Thirdly she has argued that the approach of feminist apologetics “misses the forest for the trees” (ibid, p. 165). For example, they advocate that women can secure their rights by modifying the marriage contract (ibid). However, by adopting such an approach, they fail to address the core of the matter, i.e. the premise on which the marriage contract is based.  Ali believes that Islamic marriage law is “compromised beyond repaired” (ibid, p. 183) and therefore in need of a much more fundamental rethinking.
In this reaction paper, I will be evaluating this need for a fundamental rethinking of Islamic marriage law.  
Analysis

Ali is correct in her claim that the institution of slavery has influenced Islamic marriage law. An examination of the early law manuals, as she has cited, will reveal as such. It can be confidently said that many would not disagree that it is a good thing that slavery was abolished. Although, its influence continues to be enshrined in the laws, as she points out, no attempt, thus far has been made to re-examine them. Furthermore, Ali has also demonstrated the divine nature of the Shariah (ibid, p.167). All attempts to understand it (fiqh) will be human, therefore, fallible, and subject to flaws (ibid). Drawing on this notion of Islamic marriage law not being divine, Saleem (2023, p. 294) has posited the possibility of opening the door to debates and discussions around amending such family laws in nation-states where these laws are considered to be divine.

That said, Ali is advocating for the rethinking of Islamic marriage law due to the influence of the institution of slavery. However, many of the other laws have also been influenced by the circumstances of the earlier period. Therefore, they would also require the same scrutiny as the marriage laws. To attempt a rethinking of the entire corpus of Islamic law is a momentous task. Whilst this may not be a weakness to her argument, there will most surely be limitations in attempting this. Furthermore, Ali has not provided a clear methodology for achieving this, there is much clarification required for many crucial questions. For example, Ali has suggested starting with a “fresh approach to the Qur’an” (Ali, 2003, p. 181). However, a methodology for this approach has not been suggested.

On the one hand, is the approach of Esack (Rahemtulla, 2017, p.16), who is primarily interested in the ‘immediate present’ in his hermeneutical approach. Esack actively privileges, in his reading of the Qur’an, the context of the poor and the oppressed over others (ibid, p. 19). On the other hand, is the double movement theory of Fazlur Rahman, who favours the context of the time of revelation, as opposed to Esack. Rahman’s (1982, p.5) theory is the hermeneutic ‘movement’ “from the present situation to the Qur’anic times, then back to the present.” Then there is the ‘First Message & Second Message’ theory of Taha  (Taha & An-Na‘im, 1987) in which he believes that the Meccan verses are to be privileged. This demonstrates the diversity of hermeneutical approaches amongst progressive scholars with which they can reach very different interpretations. Thus, the fresh approach to the Qur’an is not a straightforward task.

There remains a fundamental question to be asked, is there a real need to rethink Islamic laws? The foundational themes in progress Muslim discourses are that of social justice, plurality, and gender justice (Safi, 2003, p. 2). The assumption is that Ali is looking for an alternative set of marriage laws that will embody these fundamental themes. Hence, if these themes can be realised in secular law, it is not clear in the need for rethinking of these laws is warranted. For example, the marriage laws in the United Kingdom. Removing the Islamic concept of the dower, British marriage law denies both spouses the 'right' for unilateral divorce, unlike in classical Islamic fiqh which only awards the husband this right (Ali, 2003, p.168).  Considering the above, I think these secular laws can be adopted instead of having to rethink Islamic law.

This then leads to another discussion. Given that certain secular laws, such as those relating to marriage and divorce, are in line with the progressive Muslim understanding, and therefore, revelation-based may not be required to uphold this worldview and values (aforementioned).
If the progressive Islamic worldview is reflected in secular laws, then is revelation needed to uphold this worldview which is founded on the values mentioned above in the form of laws? Therefore, coming back to the question, is there a need for the rethinking of Islamic law from a progressive paradigm? This is not to imply that the Qur’an is made redundant but perhaps from the progressive worldview, it is no longer the source of specific legislation. The Quran will continue to play a huge role, but in a non-legislative manner, such as promoting kindness, love, mercy, etc.
Conclusion

Ali has made a very compelling academic argument about the influence of slavery on classical Islamic marriage and divorce laws. However, her proposal of rethinking Islamic marriage law, and by extension the entire body of Islamic law, is not without its limitations and challenges. Further clarification is required for many vital questions. To list a few: which hermeneutical approach is to be used when engaging the Qur’an? What is to be done with the corpus of Hadith? It is well known that the classical jurists would approach the texts applying usool al-fiqh, albeit it was influenced by slavery, nevertheless, it was a systematic approach. In light of the arguments developed in this reaction paper, there remains the question of the achievability of the rethinking of classical fiqh.  Perhaps, it is for this very reason she has abstained from suggesting a methodology to achieve this rethinking.     
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