Consideration Questions for Tutorial 2

1. How is consideration defined in Currie v Misa [1875]?
2. Distinguish between ‘executed’ and executory’ consideration
3. What is the difference between ‘adequate’ and ‘sufficient’ consideration?
4. After your next-door neighbour mowed your lawn out of kindness, you agreed to pay him for his trouble. Is there an enforceable contract?
5. Will performance of an existing duty be sufficient consideration?
Answers
1. This case uses the “benefit” and “detriment” idea.  The classic definition that is quoted from this case is:-
“ A valuable consideration…may consist either in some right, interest, profit or benefit accruing to the one party, or some forebearance, detriment, loss or responsibility, given, suffered, or undertaken by the other”.
2. Executory consideration is an exchange of promises to do something in the future. Executed consideration is where a party has performed his part of the contract at the time of agreement.
3. Adequate consideration is consideration that is equal in value to the thing being given in exchange.  Sufficient consideration is consideration that is recognised in law of being of some benefit to the promisor or detriment to the promisee.  For a valid contract, consideration need not be adequate, but it must be sufficient.
4. There must be valid consideration for there to be a contract.  The general rule is that past consideration (given after the contract was performed) is not good consideration.  The only exception is the doctrine of implied assumpsit where, if it can be shown that the act was performed at the request of one party and it was understood that payment would be expected, consideration agreed after the event is valid.  This is unlikely to apply in this case as, although mowing the lawn may in some cases be a paid act, in this case it was done out of kindness rather than in expectation of a reward.
5. The performance of an existing public duty will rarely be sufficient consideration.  There must be something done that is over and above the existing duty.  The same applies to existing contractual duties, although doubt has been case on this by Williams v Roffey Bros [1990] where it was held that, although the promisor had done nothing beyond his existing duty, the fact that the promisee received a practical benefit was sufficient consideration.

