Sekou Guilavogui                                                                                                      Assignment 2
                                             Equity and Trust.    
Question 1:
	The formality of Section 9 of the Wills Act 1837 states that no will shall be valid, except when it is: 1) Written, and signed by the settlor, or by a person close by in his presence and by his orders; and 2) it seems that the settlor gave effect to the will by his signature; and 3) the signature is approved or acknowledged by the settlors in the attendance of two or more witnesses at the same time; and 4) each witness must either: (i) testify to and sign the will or (ii) acknowledge his signature, in the attendance of the settlor and no form of testimonial shall be necessary (Watt, 2021, p. 57). As the act of giving is recognized as rightly a private one, the law does not insist upon any formality where a gift is given by a living person (as oppose to by the Will of a deceased person) (Watt, 2021, p. 47). Secret trusts are measures by which a settlor or testator is capable of bypassing the formality demands written down in the Wills Act 1837 (Chung, 2018). Consequently, the fundamental theory of forming a secret trust is that it operates outside the will and also that the wills act has nothing to do with it as expressed by the court in the case of ‘Re Young’ (1951). Moreover, secret trusts are recognized as operating dehors (outside) the Will for the reason that testators’ motives for creating a secret trust is typically to provide a gift to an illegitimate child or a mistress for instance, so the appearance of any trustee or beneficiary on a document will defeat the aim of keeping the identity of the beneficiary outside the Will (Bandali, 1973, p. 211). Furthermore, the foundation of the doctrine of secret trusts is the duty imposed on the conscience of the primary trustee in the same way that the Wills act operates on the intention of the settlor (Bandali, 1973, p. 211). Importantly, secret trust binds property passed under a Will but, this concept does not abide with the formalities needed by the Wills Act (Watt, 2021, p. 59) as these trusts are accepted when the testator is still alive and it binds the person to whom the property has been passed over to. 
	It should be noted, that the testator who wants to create a trust over his/her property after their death needs to express their intention along with the terms of the trust in their Will, however, equity will nonetheless force a responsibility upon the party receiving the property under the Will to execute the intention of the settlor even where the testator has not complied fully with the formalities required in the Wills Act 1837 (Millett, 2012, p. 586). Additionally, along with the dehor (outside) the Will theory, the intention to prevent fraud by the purported trustee is another aim of the equitable jurisdiction and justification to enforce a secret trust as illustrated in the case of ‘McCormick v Grogan’ (1869). In the case of McCormick v Grogan’ (1869) the court reached an agreement about whether fully secret trust should comply with the Wills Act by clarifying that even though secret trust have some characteristics of a testamentary deposition, it is essentially a inter vivos (known as ‘lifetime’ trust) as it is accepted during the testator’s lifetime, and so therefore works outside of the Wills Act 1837. 
Furthermore, there are two types of secret trust: fully secret trusts and half-secret trust (Myerson, 2019). The difference between fully secret trust and half-secret is that a fully secret trust arises where the existence of the trust and its terms are both absent in the Will, whereas a half-secret trust occurs where the trusteeship is visible in the Will but the terms and beneficiaries are not mentioned (Lehavi, 2016, p. 396). Moreover, for the court to consider a fully secret trust valid, it is crucial that the communication of the secret trust satisfies the three certainties necessary for the creation of an express trust: 1) there must be certain intention to create a trust; 2) subject matter (property) of the trust must be certain; and 3) the objects (beneficiaries) must be certain (Rickett, 1979, p. 261). In the case of ‘Re Boyes’ (1884), the court failed to justify the enforcement of a secret trust due to the uncertainty of objects for the trust; In addition, it can be observed in this case that communication of the objects will only be valid when it is done during the testator’s lifetime, so therefore, the Wills Act cannot be avoided by declaring the discovery of the objects (beneficiaries) of the trust after the death of the testator. However, a trust can be validated and the Wills Act can be circumvented in similar instances if the executor had received a sealed letter containing the objects of the trust during the settlor’s lifetime, but chose to read the objects of the trust after the testator’s death as expressed by Lord Write in the case of ‘Re Keen’ (1937). The court justified the decision in ‘Re Keen’ (1937) to enforce a secret trust under these circumstances by expressing that a ship that is sailing under sealed orders is still sailing under orders even though the precise terms of the order will not be confirmed by the captain until later. Furthermore, the problem with the enforcement of fully secret trusts is known to be about identifying exactly the terms of the trust including when it was constructed along with recognizing the testator’s intention (White, 1939, p. 320). Consequently, the court grants the enforcement of secret trust even where the timing of the agreement is unknown as long as the intention of the testator is clear, communicated to the trustee, and accepted either expressly or by consent according to the case of ‘Ottaway v Norman’ (1972). Importantly, the need for written proof under section 53 of the Law of Property Act 1925 was highlighted in ‘Ottaway v Norman’ (1972), but the purpose of the testator was secrecy, so the fact that the defendant was held to be subject to a trust thereby eliminated the need to comply with s53 (1)(b) according to the court. Since the overall purpose for enforcing a secret trust is to prevent fraud as stated in ‘Re Snowden’ (1979), a secret trust will only be validated when the intention of the testator is clear because a trustee or beneficiary may potentially interpret the trust to their advantage as opposed to the testator’s wishes. The case of ‘Wallgrave v Tebbs’ (1955) demonstrates the urgency of intention as the testator’s true intention had never been communicated to Tebbs after they had left money to him; After seeking the enforcement of the secret trust, the court justified and held that Tebbs could take beneficial ownership of the money as no intention was made by the settlor’s terms to create a trust, the money was considered a gift on the face of the Will in favor of Tebbs. 
The case of ‘Wallgrave v Tebbs’ (1955) illustrates the burden that a secret beneficiary has as opposed to the secret trustee; The secret beneficiary has to provide evidence that the intention of the testator was to leave property for them, and failure to prove that there is a trust leaves the beneficiaries empty handed and the trustees receive a free gift. In spite of the burden placed on the secret beneficiary, the court is willing to enforce a secret trust where the beneficiary dies before the testator for the reason that once the three requirements have been satisfied, a fully secret trust will be valid and passed to the beneficiary’s estate as seen in the case of ‘Re Gardner’ (No.2) (1923). 
Furthermore, it is argued that there is no true difference between a half secret trust and a fully secret trust for the reason that the purpose for which the court enforces this trust is to prevent fraud, in addition, an individual can verify that both doctrines prevent the same fraud as stated by the court in ‘Blackwell v Blackwell’ (1929). Moreover, the case of ‘Blackwell v Blackwell’ (1929) is a popular case of a valid half secret trust where it was demonstrated that despite the beneficiary names not being mentioned in the Will, a half secret trust will nonetheless be enforced by the court as long as there is evidence of an oral arrangement by the settlor and the intended trustee before or during the time the Will was executed. However, the time of the arrangement can become problematic because the timing of the oral arrangement is burdensome to prove, nevertheless, a half secret trust cannot be validated by the court until there’s evidence that the arrangement occurred before the Will was created according to the courts justification for voiding the trust in ‘Re Bateman’s WT’ (1970). The biggest most crucial difference between half secret trust and a fully secret trust is that a half secret trust must come before the execution of the Will, while on the contrary, a fully secret trust is not required to comply with any time limit and they can be created before or after the Will (Watt, 2021, p. 63).

Question 2:
B) Before a Will can be valid there are three certainty requirements that must be satisfied and they are: 1) Certainty of Intention, 2) Certainty of Subject Matter (Property in question), and 3) Certainty of Object (Watt, 2021, p. 67). However, in order for the court to identify a settlor’s intention, they must first construe the wording of the Will to ascertain the satisfaction of the settlor’s wishes according to Lord Goff in the case of ‘Re Osoba’ (1979). Trust and power are different concepts with this regard but the distinction is examined through the words of the settlor, in addition, trustees are obligated to execute their duties as a trustee whereas a power given to a person does not require the individual to use it (Bray, 2012, pp. 32-46). Simon’s words in his disposition are illustrating a mere power for the reason that there is an obligation to distribute imposed on the trustees amongst specific class of beneficiaries, but also there is a discretion (“If”) for the manner of distribution, which makes his disposition a power and this does not make the distribution imperative (Watt, 2021, p. 87). Conversely, if the distribution was deemed as imperative and included the discretion for the manner of distribution, then the disposition would be considered a discretionary trust as demonstrated in ‘Mettoy v Evans’ (1990). Furthermore, before the case of ‘Re Baden’ (No.2) (1973),  the word ‘Relations’ in Simon’s disposition would have been deemed as conceptually uncertainty, however, the court expressed in this case that the term ‘Relatives’ should not render a disposition void for the reason that the word ‘relatives’ should be assessed as any ‘legal next of kin’ to the settlor; As a result, the ‘individual ascertainability test’ could be used to properly classify Simon’s beneficiaries, therefore, making his disposition valid. Conversely, if Simon’s wording was changed to ‘my friends’, it would render the disposition void for the reason that the term itself is conceptually uncertain and a usable definition would be difficult to agree upon by the court as was the case in ‘Re Gulbenkian’s Settlement’ (1970). 

D) During circumstances where a settlor claims to declare a trust that involves the division of a property between beneficiaries, the court would need sufficient certainty about who are the possible beneficiaries (objects) and what are their shares (Wilde, 2020, p. 349). Moreover, the wording in Simon’s disposition illustrates that his creating a discretionary trust for the reason that there is an obligation for the trustees to distribute a property (trust) together with a discretion as to the manner which it should be distributed (discretionary) (Harvard Law Review, 1894, p. 490). It should be noted that Discretionary trusts are forms of dispositions that would require a settlor to use words that are sufficiently clear (conceptually certain) and definite as that would enable the trustees of the Will to make decisions regarding whether an individual is or is not a member of the class of potential beneficiaries of the Will (Hopkins, 1970, p. 206). Consequently, the class of beneficiaries that Simon listed in his Will, (inhabitants of Swansea) causes an issue because it cannot be said with certainty who falls under this list or whether a given individual is or is not a member of the class (Watt, 2021, p. 88). To clarify, the court expresses that the class of beneficiaries for a property must have a precise meaning as viewed in the case of ‘Re Tuck’s Settlement Trust’ (1978), where it was held that the term ‘Jewish’ is more precise than simply listing ‘friends’, since a trustee will be more adept to define the former better than the latter. However, the decision made by the court in the case of ‘McPhail v Doulton’ (1971) changed this requirement for discretionary trust by demonstrating that such a trust would not become void for uncertainty of object, even if it is impractical to frame a complete fixed list of all the potential beneficiaries inside the class as it is the case with Simon’s beneficiaries (inhabitants of Swansea). Moreover, Simon’s trust could possibly fail in view of the fact that there are no clear criteria for selecting from a vast and administratively unworkable diverse mass of potential beneficiaries like ‘Inhabitants of Swansea’ (Wilde, 2020, p. 354). Comparable to Simon’s trust, the case of ‘R v District Auditor of West Yorkshire MCC (1986) illustrates an example of an administratively unworkable, where the settlor provided a trust for the benefit of ‘inhabitants of the county of West Yorkshire’ and the court held that this trust must be invalid. Therefore, since Simon provided an administratively unworkable class of beneficiaries, his disposition will most likely be void, however, the court will take action so that the trust is exercised in a manner intended to give effect to the settlor’s wishes (Hopkins, 1970, p. 206). 

A) In order for a settlor’s trust to be held as a charitable trust, the advantages for the charities must be certain, meaning that a trust will only be charitable if it is created for the public’s benefit (Gray, 1953, p. 96). In the case of ‘Re Flinn’ (1948), the court stated that with regards to charitable trusts, the most important question that should be asked is ‘who is the beneficiary?’. Moreover, this principle is recognized as ‘The Beneficiary Principle’, which signifies that a private trust, express trust property must be held on trust for identified objects (beneficiaries) in order to become valid, as this enables the trustees to understand the identity of the sufficiently well define individual or individuals to whom they will be delivering the trust to (Business, 2015). Since, as far as trust is concerned, a Settlor must present somebody in whose favor the court can direct performance to, Simon’s trust violates this principle established in the case of ‘Morice v Bishop of Durham’ (1804) for the reason that there is no clear mention of beneficiaries who his monument would benefit, therefore making the purpose of his disposition a non- charitable one. However, Simon’s trust satisfies one of the exceptions available for this principle which is described as an ‘imperfect obligation’ trust; these trusts are relevant to this Will because the monument falls under the three categories which are defined as having no real human beneficiaries but are regarded as benefitting the public in some way (Leigh,1955, p.122). Furthermore, the court expressed in ‘Re Astors Settlement Trusts’ (1952) that the three categories set out under the ‘imperfect obligation’ trusts: 1) Tombs and monuments, 2) provisions of masses in private, and 3) trusts benefiting a particular animal, are purpose trust which are nevertheless required to meet further conditions, in order to form a successful express trust such as formality requirements and hold fast to the principles of certainty and satisfy the rules against perpetuity. As a result, Simon’s trust will be void for absent of listed beneficiaries in the Will which could have supported the court when deciding who the settlor’s trust may benefit; Moreover, failure of a private trust will generally mean that the property will be returned back to the settlor’s estate as a result of a resulting trust as is the case with Simon’s Will (Watt, 2021, p. 203). 

C)
 Overall, the paintings from Simon’s Will showcases a piece of property that does not benefit the public, moreover, the Turner paintings would be deemed as being worthless therefore making the trust invalid for the reason that it contains no value to a group of people except those whose taste of painting are satisfied by the object as illustrated in ‘Re Pinion’ (1965). Additionally, the three certainties for creating a trust are present but the objects listed is problematic; Simon states on the disposition that he wants the painting to be held on trust for ‘my friends’, this wording renders the class of beneficiaries conceptually uncertain due to the fact that there is no usable definition which can be agreed upon in order for Vinnie to select potential individuals according to the view in the case of ‘Re Gulbenkian’s Settlement Trusts’ (1970).
E) 
The object in Simon’s trust is not conceptually certain, therefore the trust cannot be valid.
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