Email 1 (AC 1.1)

A fellow people management officer estimates that 20% or so of her working days are taken up with activity that is created as a result of regulations. She states this is time she would prefer to spend more productively improving the employment experience that the Trust provides. To help her understand why it is important to spend time dealing with issues that relate to employment law, send a reply that includes an evaluation of the aims and objectives of employment regulation.

Daniels (2024) states, employment regulations are set of laws that manage the relationship between employers and employees ensuring fair treatment for both parties.

Employment regulations is a complex and contentious subject, affected by numerous external factors, particularly, who is in government at the time, without employment regulation there are no boundaries, aimed at protecting both employers and employees providing clear guidance, satisfying rights and obligations with legal consequences if not followed. Regulations, however, can put pressure on employers and have cost implications CIPD (2025).

Daniels (2024) reflect on, without employment regulations, there is nothing substantial in place to prevent employers from unfairly treating or dismissing employees causing a negative impact affecting productivity and culture, the aim of regulations is to find suitable flexibility for employers and employees with rules and regulations in place encouraging equality within workplaces, with more power to Trade union representation to support employee’s interests.

Employment Regulations provides a benefit and can be a burden to organisations, discussions such as does employment law provide too much ‘red tape’ with many employers going over and above the standard regulations showing employers wanting to do right, with so many rules and regulations in place does this take the human relationship of employing individuals away, CIPD (2017)

The introduction of the Equality Act (2010) GOV.Uk (2013) provide laws within a single act, strengthen protection against discrimination and inequality, regulations such as the Working time Regulations, and Health and Safety regulations, set standards for employers to implement to protect employee wellbeing,  the consequences of not following regulations are high, placing financial penalties on employers, the regulations does not always stop employers doing the wrong, however, they do aim to prevent this with serious consequences.

Gov.UK (2018) Good work offers wide ranges of policies and legislation with aims in raising minimum rights, creation of better sustainability, inclusive economic growth within the UK, raising living standards and offering better support for businesses and working rights.











Email 2 (AC 1.2)

You are asked to brief a senior manager in your team about the status of judgements made by the European Court of Justice (ECJ) prior to the UK's departure from the European Union in 2020. Do these remain good law?  Are they still binding on the UK courts?  Or can they now be disregarded?  He asks for an example by way of illustration. 

Employment regulations are fast changing, first introduced in 1979, due to government views on employees having greater power over employers giving unbalance, a series of employment legislation was introduced in 1980’s – 1990’ to address this and the signing of The Social Chapter, resulted in a series of employment law changes, one being the right to National Minimum Wage in 1998 with various legislation developed rapidly from there.(Daniels, 2024)

CIPD (2024) Before Brexit, the UK were part of the European Union (EU) meaning the European Court of Justice (ECJ) held status over the interpretation of EU directives so it could overrule UK’s Supreme Court (UKSC) on European Law so UK courts had to following this ruling when deciding on employment law cases in the UK.(Daniels, 2024) this principle ended in December 2020 when the UK left the EU and gained powers to change or amend existing EU law.

The European Union (Withdrawal) Act 2018 enabled existing EU laws to be transferred the day the UK left the EU, employment law did not change anything immediately and laws were still binding, with the exception the UK now having freedom to make changes. 

The Retained EU Law (Revocation and Reform) Act 2023 (RUEL) was then introduced to give the UK choice on what EU law to retain meaning all EU law would need to be read and removed at the end of 2023, however, this was not possible, it was agreed 600 pieces of legislation would be removed with a large proportion of EU law being retained as good law and part of the UK legal framework until these are changed under UK law.
 
Employment rights (Amendment,revocation and Transitional Provision) regulation 2023 People Management (2024) relates to Working time and transfer of undertakings law which was previously under EU legislation, whilst the UK were under EU rulings these were unable to change, now, the UK have powers to amend or alter these rulings, for example, employers were required, under EU legislation to keep all records of show compliance with obligations regarding 48 hours weekly limit, the UK variation to this is that organisations do not need to record each workers daily activities of hours but need to demonstration compliance with obligations under the Working Time Regulations, other examples of changes in 2024 is accrual of holiday pay for irregular and part-year workers, rolled up hours etc .(Daniels, 2024)

CIPD (2024) Since January 2024 where law has been determined previously by the ECJ, employment tribunals and employment appeals tribunals can refer matters to the court of appeal or the UKSC where the courts can determine to either affirm the continuation, amend or abolish previous EU ruling, it is important that judges interpret previous EU rulings consistent with UK law. Cases under UK law will go to employment tribunals first then appeal courts







Email 3 (AC 2.1) 

A colleague asks for advice about 'occupational requirements'. She wants to know when she may and may not seek to stipulate that a job in her directorate must be carried out either by a man or a woman. Explain this to her, considering the maim principles of discrimination law in recruitment and selection in your email with reference to specific examples.  


Discrimination Law is now covered within the Equality Act (2010) providing protection to present, past or potential employees. Employers are prohibited against discriminating people based on protected characteristics, ACAS (2024) sex discrimination being one of these.

CIPD (2024A) Under the Equality Act (2010) Under s39(1)a organisations can commit unlawful discrimination acts in areas such as poor worded job advertising, content, job description, person specification, it is ok to stipulate essential criteria, providing they are not discriminatory, adverts need to be kept gender neutral and objective.  

Direct discrimination, under The Equality Act (2010) would apply when an individual is treated less favourable to someone else because of a protected characteristic. An example of this , as demonstrated between Amnesty International V Ahmed (2009) where a shortlisted candidate wasn’t appointed due to her ethic origin, proven to be direct discrimination.

Indirect discrimination, is where a policy or rule applies to everyone equally, but has a worse effect on an individual because of a protected characteristic, a case example being, Williams-drabble V pathway Care Solutions Ltd(2005) where an employee resigned due to grounds of religion and new shift pattern means she was unable to attend the church service, this claim proved successful as the employer could not justify grounds on why she had to work Sundays.

Within the Legislation, there are certain exceptions, including the general occupational requirement, if the employer can show the requirement to discriminate is by means of achieving a legitimate aim, for example, for the nature of the role, this would fall under the occupational requirement, key areas being, the special level of care would be inappropriate given by a member of the opposite sex, jobs involving a degree of contact or intimacy which proves inappropriate by opposite sex.

ACAS(2024a) State that for an occupational requirement to exist , it can only be for specific jobs, not all jobs advertised, this has to be objectively justified and proportionately necessary and appropriate. An example being, counsellor to be hired to work with women who have experienced sexual violence from the opposite sex, therefore would be justified to employ only women and not males or transgender, sex and gender reassignment are protective characteristics, but could be justified due to the nature of the job and the need to not cause further distress to the women.








Email 4 (AC 2.2)

A nurse manager wants to upgrade two of her health care assistants (HCAs) using some surplus money left over from a research project she has been carrying out. She wants to move them from the A grade on which the vast majority of HCAs in the Trust are employed to the higher B grade. The two people concerned are men. 80% of the HCAs in your Trust are women. She is asking you to approve the upgrade. Include discussion of the legal requirements of equal pay in your reply.

Equal Pay is enforced in the Equality Act 2010 CIPD (2024b) referring to employees weather full time or part time, temporary, apprentice or self-employed having a right to equal pay for either women or men performing equal work, like work, similar tasks or knowledge, work rates, under evaluation of jobs or work of equal value, equivalent in effort, skill or decision making, to bring an equal pay claim against an organisation, the individual must identify a ‘comparator ‘ to show pay or conditions differences for someone of the opposite sex according to contractual terms and conditions of the contract ACAS (2024b).

Taking into consideration this instance, we need to look at pay scale A, the majority of employees are paid under this pay scale, and 80% being women working within this field, to be considered, what would be the justification of increasing the two male employees to the higher band B due to the ‘like work’ consequences of the work being carried out, for example, in the case of Cappper pass V Lawton (1977) , where an equal pay claim was brought to tribunal, even though it was determined that there were clear differences between the jobs, these were seen as trivial and ‘like work’ was determined and the claim was upheld, males were being paid more than women for work which is broadly the same level. Another consideration would be ‘work rated equivalent’. The case between Springboard Sunderland Trust V Robson (1992) is an example of where two different level jobs are evaluated on job roles and rated, even though one was a team leader and the other was induction officer, it was determined by scored points that these two jobs were rated equivalent and Robson was awarded a Grade 4 in line with the score banding opposed to the level 3 he had been receiving.

Risks need to be assessed in these circumstances and Equal pay needs to be considered due to the ramifications of equal pay laws and the risk of a ‘comparator’ taking legal action.  If there is no comparator, there is still a risk of sex discrimination, where they would need to demonstrate if they were the opposite sex they would receive better pay. 

If a claim is brought to tribunal, the organisation needs to demonstrate that there is no ‘like work’ comparator, job evaluation was undertaken and noted as equivalent, and work is not of ‘equal value’ and the difference in pay is due to other factors than gender. 

To limit the risk, it is good practice to have an equal pay policy in place to refer to, evaluate job descriptions are accurately undertaken and justified, so any increase in bands, regardless if male or female is Faily assessed, if any, for the change in bands for these two male employees, ensure men and woman have the same job titles if doing the same work, determine one pay structure within the organisation and be consistent on peoples contractual terms and conditions, undertake open conversation and clear guidelines.

According the ACAS (2024c) the Equality and Human Rights Commission (EHRC) recommends performing pay audits to limit risks and ensure fairness through the organisations regarding pay gaps and address these, it is also useful to note that organisations should be open and transparent regarding pay scales, organisations employing more than 250 employees are required to publicly report pay scales which in this case we would be undertaking and the differences must be justified. TUC (2025) it is also useful to be aware, working within the NHS Trust members are likely to belong to a union who are there to advise and offer guidance in accordance to UK law and legislation.


Email 5 (AC 3.1)    

A colleague is concerned that a radiographer who recently resigned from the Trust may be about to make a constructive dismissal claim in relation to a change that was made recently to his working hours.  She asks for your advice about the circumstances in which such a change can form the basis of a successful constructive dismissal claim and about how long former employees have to make claims before they are considered to be 'out of time' by the Employment Tribunal Service. 

ACAS (2024d) For an employee to claim constructive dismissal the employee needs to show that the trust is in breach of the employment contract, resigned due to the breach of contract and the timing employee resigned is reasonable from when the breach occurred.

The breach of contract could consist of a variety of things, such as involving pay, discrimination, changes to working patterns or workplaces without both parties agreeing. ACAS (2024d) employees must have worked for the employer for 2 years to make a claim and strict time limits for making a claim to employment tribunals is 3 months minus 1 day from your last day of notice period or the day of resignation.

Employees need to be consulted of changes, Contract of employment is a legal agreement between two parties, therefore the employer can-not unilaterally vary the contract without agreement, if employers unilaterally change the contract, it would be grounds for the employee to either resigns from the position and claim constructive dismissal or continue the employment and claim for damages for losses suffered. 

An case law example would be Lews v MotorWorld garages ltd (1986) Lewis claimed a series of events, demotion, changes in pay and constant criticism has resulted in the mutual trust between him and the employer being broken, the court of appeal accepted that, even though, as a single event would not be a breach, the accumulation of various situations could result in constructive dismissal.

Daniels (2024) suggest, it is up to the courts to determine the behaviour of the employer was a breach of contract and not if the employer meant to have breached the contract in the first place as seen in the case example, Mke V Khan (2018)  Mruke , not being an English speaker was being paid less than minimum wage, she resigned to join another company at the time, being unaware she was being paid less than minimum wage, she claimed constructive dismissal based on even though she was unaware of the breach at the time, there was a clear breach of contract.

In this case, it is imperative any change of hours the employee should have been consulted of the change or every effort to consult with employee was made, to defend any possible Constructive Dismissal claims in court, the trust must, according to ACAS demonstrate there was no fundamental breach of contract and the changes we small or reasonable, there was implied consent, for example, the employee continues to work under the changes for a period of time before bringing this as an issue, there is justified reasons for the change , such as business needs and consultation and notice periods were provided to employees, or the employee resigned regardless and there was no unilateral reasons behind this. 


Email 6 (AC 3.2)

A senior manager is leading on a reorganisation in his directorate. Fifty posts are to be lost, some of which will involve compulsory redundancies. He is keen to get on with the process quickly, simply dismissing the poorest performers and avoiding as much by way of time-consuming consultation as possible. Include discussion of the legal requirements relating to redundancy in your answer.

Daniels (2024) advises redundancy is present when an organisation is ceasing trading, intends to cease, or the role the employee was employed to undertake is no longer present and becomes redundant.

CIPD (2024b)processes must be followed under the Employment Rights Act 1996, be fair and transparent in the consultation stage employees must be given as much information as possible covering reasons for the redundancies, number and type of redundancies, selection methods to be used, procedure to be followed and redundancy calculations, CIPD (2024b), it Is also noted that employees are entitled to time off to look for a new job when under notice  if the employee has at least two years’ service equivalent to 40 per cent of a week’s pay.

Consideration also needs to be made in relation to the protection for individuals on Maternity, Adoption or Shared Parental Leave within redundancy scenarios as these are protected characteristics, to limit the risk of unfair dismissal claims being brought against the organisation. ACAS (2025)

The law states that consultation must happen in every redundancy scenario, with different parameters depending on the size of the organisation.

Individual consultation can happen where there are less than 20 employees, Collective consultation must happen where there are more than 20 employees but less than 100 within an organisation within a 90-day period with a minimum of a 30 day consultation period, and redundancies over 100 jobs within a 90 day period would require a minimum of 45 day days consultation. HR1 Form must be submitted in any scenarios of 20 or above redundancies, failure to follow the law would trigger a protective award. Daniels (2024)

It is not suitable to take short cuts to speed up the process of consultation or selection and just dismissing poorest performers and not using the relevant consultation and selection periods is against the law and will open the organisation up to unfair dismissal claims.

Case law where consultation was not given enough time for consideration was between King and Others V Eaton Ltd (1995) where selection process was not addressed within the consultation period and it was deemed by The Employment Tribunal that there was insufficient consultation, and the redundancies were unfair. The consultation must be carried out before any decisions on the selection of redundancy has been made, appropriate information has been given to the employees and all points raised in the consultation would have been genially considered

Selection process ‘pools need to be established of individuals undertaking same or similar roles and selection criteria needs to be fair and unbiased , measured on facts not personal opinion, for example, criteria could include, performance, skills and qualifications, attendance, disciplinary to be considered carefully, initially starting at looking a selection pools, and consideration needs to be made if the redundancies are being looked at within different departments or areas where individuals are broadly undertaking the same role. ACAS (2025a)

An example,  Bristow and Roberts V Pinewood Studios Ltd (1982) where 2 employees were being made redundant from a pool of 14 where they were employed within 4 different sections of the business, the two particular employees who were made redundant were employed within the commercial section along with two other employees, Bristow and Roberts we dismissed from the commercial section, but it was stated at EAT that this had fallen under unfair dismissal due to no valid reason being given for the restricted selection pool.

ACAS (2025b) Statutory Redundancy pay is paid to employees with 2 or more years of service based on employees age and time worked within the organisation, contracts will need to be checked if enhanced or contractual redundancy payments are due. employees under this served time would receive relevant notice pay along with accrued holiday pay. 



Email 7 (AC 3.3)   

Your Chief Executive Officer is about to open preliminary negotiations with a neighbouring hospital trust about the possibility of merging their two major pharmacy operations. The new centralised pharmacy will be based in your Trust but will provide services to the neighbouring trust as an expanded operation. She asks you to explain the major relevant rights that any employees involved in the merger might have in respect of the Transfer of Undertakings (i.e. TUPE) regulations should it go ahead at some date in the future.    

Transfer if Undertakings (Protection of Employment) regulations 2006 and its amendment in 2014, exists when there is a trading business and a transfer of economic entity that retains its entity, transferring from one employer to another, for example, a new organisation taking over another business which carries out the same activities and retains its identity, ACAS (2025c)

The transferee (New employer) would then take over all the terms and conditions and responsibility of the employees who are employed by the transferor (old organisation), 

Tupe exists to protect employee’s rights, Daniels (2024) states that during the TUPE transfer, employees have the right to retain their existing terms and conditions. Employees need to have specifically assigned to the work that is being transferred and all contractual rights are transferred, including continuation of service, contract of employment and all rights and obligations within the terms and conditions of the original Contract of Employment, unfair dismissal would take place if a dismissal happens due to the transfer.

Any changes to contracts are permitted, but only if the reasons for the variation is due to economic, technical or organisational (ETC) reasons , these outlines can be vague, but under general rulings by the courts it must be concerning the daily running of the businesses, for example ,economic reasons, relating to profitability or performance, technical reasons,  change of equipment or production, or organisational reasons, due to the organisational structure

Regulations also specify that employees are consulted regarding the TUPE either with trade unions or employee representatives outlining that the transfer is taking place, with this being within NHS trust , Trade Unions would be involved,  date of the transfer, possible implications of the transfer on the employees, what measures the trust will put in places and measures the transferee expects to take. If consultations do not take place or is deemed insufficient, both trusts will be liable for up to 13 weeks pay in way of compensation to each employee affected. 


Email 8 (AC 4.1)

You are asked to explain the regulatory requirements relating to the calculation of holiday pay to a new colleague. There are several dozen nurse bank staff who are employed regularly but on a casual basis to work in his department. They mainly cover shifts when permanently employed colleagues are absent and he is keen to ensure that their holiday pay is calculated fairly and lawfully.   

Working Time Regulations 1998 govern working hours in the UK stipulating set maximum hours of 48 hours a week and limiting working days to eight hours a day, unless employees sign to ‘opt out’ of this restriction. The Regulations also governs the right to holiday entitlement of employees, including casual and seasonal workers, entitling employees to 5.6 weeks paid holiday for full time employees. Irregular hour workers work off an accrual system and calculated on 12.07% , for example an irregular  employee working  30 hours over a 5 day period would calculate , 30 x 12.07 divided by 5 = 3.621 ( rounded up to 4 days holiday entitlement) The regulation is in place to protect health, safety and wellbeing, is law and employers can be brought to tribunal if the rules not followed. GOV.UK (no date)

Holiday pay ACAS (2024e) for irregular and part-time workers are also calculated on average income over previous 52 weeks of employment or going back to start date if less than 52 weeks employment. The calculation of average holiday pay must include certain aspects such as overtime payments and any payments linked to their job, if an employee is off sick and received no pay/statutory sick pay/ maternity pay this pay should be replaced by an earlier payslip going no further back than 104 weeks.

For example, an employee starting midway through the holiday year and only worked 30 weeks from their start date, would have their average holiday pay calculated from these 30 day slips , disregarding any weeks with lesser pay due to sickness etc to arrive at the correct average holiday pay amount due for a day’s holiday. 

Bank and public holidays do not have to be paid to casual workers, employers can choose to include these in the workers’ statutory annual leave.

Employers can also spread holiday pay over the year adding these amounts to employees normal pay opposed to paying employees when they actually take a holiday , rolled up holidays must be calculated at 12.07% of the employees total pay within that pay period , pay the rolled up holiday within that pay period and this must be shown separately on the employee’s payslip to define the holiday pay. The positives to this method is that holiday pay is calculated and paid on a regular basis so it is easier to keep track, however , employers need to check if contract changes are needs to stay compliant and talk to employee / trade unions concerning paying holiday’s in this way as employees, employers need to make sure employees take their holidays and not just receive payment, which is a legal requirement. ACAS (2024e)




Email 9 (AC 4.2)

A member of staff who is pregnant asks you to explain to her the major ways in which maternity leave and shared parental leave differ. She is considering which of these options would be most beneficial to her and her partner and is looking for your guidance before making her decision. 

CIPD (2024d) both mothers, fathers and partners have statutory rights to maternity,paternity,adopton and shared parental leave. All women are entitled to Maternity Leave following the birth of a child and is made up of a total of 52 week, 26 week ordinary maternity leave and 26 weeks additional maternity leave, woman can share her maternity leave under the shared parental leave regulations 2014 Daniels (2024)

Pregnant women are protected by the Equality Act 2010, The main principles of maternity leave is women have a right to antenatal care, care in work during pregnancy and whilst on maternity leave, protected against dismissal on the grounds of discrimination or any mistreatment in accordance to employment rights.GOV.UK (no date a)  you must legally take two compulsory weeks after the baby is born.

To be eligible for statutory maternity pay you must be employed for at least 26 weeks in the qualifying week, the 15th week before the expected childbirth, given correct notice and earn on average of £123 a week, whilst on maternity or Shared Paternity leave you will received 39 weeks’ pay,  90% of average earnings for the first 6 weeks then £184.03 or 90% of average earning for the next 33 week, this can only be claimed by either the woman on maternity leave or the partner on SPL. You are entitled to 10 KIT days, but you do not have to take these days, you continue to accrue statutory and contractual holidays whist on Maternity/ share parental leave.

Maternity/paternity/ adoption leave and shared parental leave are regulated under GOV.UK (no date b) Under the Employment Rights Act 1996 Share Parental leave was introduced to allow parents flexibility , you can give us 8 weeks’ notice if you want to leave SMP/SAL and start share parental leave, SPL can be continuous, where one takes leave for a period of time and then the other takes the remaining, this cannot be refused. discontinuous, where leave pattern is different, this can be refused by employers, the partner wising to share the leave must have worked for 26 weeks in  the 66 weeks up ty the date the baby is born. Whilst on SPL the partner is entitled to receive the same amount as SMP but is not covered by protected characteristics.
 
In the case of Ali V Capital Customer Management Ltd (2017) where a case was brought to court of appeal where two men were claiming sex discrimination due to a company having a maternity scheme in place which entitled pregnant women to receive more than the statutory minimum payment, they claimed this a sex discrimination as they were not entitled to the same on SPL, it was determined that the purpose of maternity leave is to protect the health and wellbeing of the woman in pregnancy and for that reason SPL is not the same and does not have to be paid the same way.  Consideration in a reduction of salary with the gender pay gap may be of concern in shared parental leave unless your partners company offers enhanced pay on shared leave.


Email 10 (AC 4.3)

A colleague in the People Management team has recently received a letter from a newly appointed administrative officer who is employed to work on your main hospital site. She is formally requesting the right to work from home on three days each week. Your colleague does not wish to accede to this request for fear that it will encourage other administrative staff to demand the right to work from home too and that this will reduce the quality of the service the team provides. Include an explanation of employment rights in relation to flexible working in your answer.

According to Daniels (2024) requesting flexible working is a statutory right introduced in 2003, initially to offer flexibility to mothers with children under 6, since then, changes within the legislation which now allows anyone right to request FW from day one of employment covering areas of working hours, times of work and place of work. FW requested need to follow a strict process to limit implications and risks of non-compliance.

All requests must be in writing and stating ‘statutory request, the date of application, nature of change and requested date to implement as well as if any similar request has previous been made within the last 12 months, with stated date of this request, only two requests are permitted within a 12 month period and once a request has been approve, the employee is not permitted revert back to the original status and only one application can be live at any one time, 

When processing the Flexible Working Request, employers have two months from receiving the request to provide an outcome decision and time for the employee to appeal the decision should they wish to, employers must arrange to meet with the employee to discuss the request, legally the employee does not have legal right to be accompanied to the meeting, however, it shows good practice to allow this on request.

Once a decision has been made, employers must write to the employee with the decision,  setting out agreed changes and times scales for these change if successful, flexible working requests can be accepted, offered on a trial period or rejected, the important factor to consider is there are 9 legal grounds an employer can refuse a FW request, these being, the change would constitute a burden of additional costs, effect the organisations ability to meet customer demand, inability to reorganise work with other staff, inability to recruit additional staff, impact on quality, negative impact on performance, insufficiency of work during the proposed changes, planned structural changes, any other grounds secretary of state may specified in regulations. I would not be suitable to reject a FWR on the grounds for fear everyone else will want to do it the Same, the decision needs to be made on individual merits, substantiated by the above reasons if refused to avoid legal consequences for the organisation.

Commotion Ltd v Rutty (2006) case study where an employee requested to work 3 day week to look after 2 year granddaughter, the request was put formally and was rejected by the employer on the grounds that they wanted everyone to work in uniform and the change would have a negative impact on the team, The Employment Tribunal resolved this was not reasonable grounds as the concerns had not been substantiated, the employee won the case.

Employees can take employers to employment tribunals if a request has been refused and they feel the employer has not handled the request in a reasonable manor, wrongly treated the request, the employee has been dismissed or treated unfairly or refused on incorrect facts.

Employees have 3 months to appeal a decision outcome and if successful at tribunal under procedural failings where the employer can either, reconsider the request or award compensation, unlawful detriment, tribunal making an aware of compensation for an losses suffered by the employee due to act or failure of the employer or automatic unfair dismissal allowing basic award or compensatory award.



