



The area of the Trustees act 2000 that is in need of the utmost reform is S28(2) in which professional trustees are only allowed to be renumerated for the work that a lay trustee would not be able to achieve. This act is problematic as although there is a clear description of a lay trustee and a professional trustee (Regulator, 2018) in which professional trustees have the same duties as a lay trustee, however are held to a higher standard of care than that of a lay trustee. Issues arise with this as although professional trustees are held to a higher standard they are also protected from clauses in any case unless damages to the beneficiary of the trust are explicitly caused by his or her own fraudulent acts (The Law Commission, n.d.). This in itself causes major issues which must be adapted to the modern world, as there is no regulation on who can be a trustee only guidelines. Essentially there are areas of this section of the trustee act 2000 in which can be amended to further improve the quality control of those who do seek out to become trustees. 
Section 28 of the trustee act created rules that were applied in favour of trust corporations and professional trustees. This amendment reversed the common law that required an express charging clause to be construed against the trustee, unless the trust states otherwise, which benefitted professional trustees (House of Commons, 2000) . This section of the bill intendeds to allow that any professional trustees are entitled to payment included of that of services which could be overseen by a lay trustee. This reversal of the common law did not then specify as to how a professional trustee could then be held at a higher standard than that of a lay trustee. This section albeit an improvement to the trustee act on a whole still has fundamental flaws within the text as trustees are typically protected in the form of indemnity (Dharshi Wijetunga, 2023) which is essentially the way in which professional trustees can avoid penalties, unless they acted in a fraudulent manor. Although trustees are subject to fiduciary duties in which they must act in the best interests of the beneficiaries of the trust they oversee. This allows for trustees to benefit as they can essentially act in any manner they please as long as they are wise in their timings. 
There are already regulatory bodies in place for certain types of trusts such as charities and pensions. Such as the Charity commission which has a key role in promoting the compliance of charity trustees with their legal obligations (Charity Commission, 2012). This commission has massive influence over how charitable trustees can be run and impacted. The fact that there are already commissions in place to dictate to trusts and trustees suggests that there should already be a commission who oversees all trusts not just charitable and pension funds. Currently the only thing in place for trustees of private trusts is that there are general guidelines available to follow. Whilst it is a handy tool for trustees, they are not held to the guidelines strictly as they are just that guidelines. A Governing body would be able to ensure that trustees are qualified to take on the jobs in which they undertake in the first place. However, it would decrease the risks that trustees may take to the detriment of the beneficiaries. Trustees duties that are currently in place for section 28(2) of the Trustee act 2000 is that they can now take payment for all the acts that they do on behalf of the beneficiary of the trust, however, there is great issue with this as a ‘professional’ trustee although held to a higher standard has better protections from any actions taken against them due to forgiving clauses within the trustee act such as being able to claim indemnity. Which unless the trustee has acted in a manner of which they willingly knew was inappropriate they are relatively protected under this clause of the act. Armitage v Nurse [1998] held an indemnity provision that exonerated a trustee from any loss not caused by ‘his own actual fraud’ and to exclude liability for a loss not caused by dishonesty and wasn’t contrary to any public policy (Bell, 2023). There is a solid weakness to the practice of indemnity on a whole as it allows for trustees to take risks they wouldn’t be afforded if this system wasn’t in place. Thus, removing the protections upon professional trustees and denying them the ability to have that fallback.
 The way section 28 of the trustee act 2000 has been set out implies that the government believe that although professional trustees are held to a higher quality and standard than that of a lay trustee, it would suggest that professional trustees are more susceptible to mistakes that may cost the beneficiaries financially. However, offering them this protection of that as long as they are not deliberately making mistakes allows for those risks to sometimes pay off massively; by removing the fall-back option of indemnity it would mean trustees would have to act in a more precautious manner. As for the lack of governing body overseeing all trusts and trustees ensuring that they are being run by a reasonably trained and informed person is likely down to the infrastructure hat would have to be implemented would be a massive task for any government to actually get into place. 
The proposed reform to section 28 of the trustee act 2000. 
“Reform on trustees' liabilities and remunerations on services under the trust instrument. 
Clause 1)  
1.	restrict forgiving clauses; i.e, 
a.	Trustees Act 2000 s28(2)  
2.	if the trustee(s) is negligent then: 
a.	Should not be shielded from basic fiduciary duties; including, 
b.	The duties of care, prudence, and loyalty 
3.	Subsection (a) and (b) should be applicable when: 
a.	the trustee has acted with ill intent; i.e, 
b.	when in a conflict of interest  

Clause 2) 
Implementing a governing body to make sure trustees are
1.	Trained to the correct level to ensure potential trustees are up to requirement
2.	To refine and limit who is eligible to become a trustee.
A.	To ensure trustees are fit and proper
B.	To decrease the risk of trustees being negligent in their duties
3.	Removing the current guidance in place for trustees and implementing a more rigorous procedure
There is no existing legislation which governs who a trustee can be and what if/any qualifications are required. This is a reform suggestion structured on the basis of reforming s28(2) of the Trustee Act 2000, the liabilities of a trustee in regard to an express agreement. The aim of clause 1 is to limit forgiving clauses, and state reform on when a trustee is to be held negligent. Section 3 (a)(b) defines in further detail of when a trustee would be held negligent. This piece should enable that a trustee act’s honestly and diligently without a conflict of interest. In addition, clause 2 aims to govern who a trustee can be and the terms in which implement the requirements to become a trustee.”
The reform suggestions in place to the Trustee Act 2000 produced addresses that forgiving clauses such as indemnity shouldn’t be in place in the first place as it allows for trustees to take risks with limited repercussions and consequence as long as they are not actively working in bad faith. By removing the forgiving clauses, it doesn’t allow for the mistakes to be swept away rather then must actively try and avoid a situation that would previously have meant an indemnity claim, as such cases like Armitage v Nurse [1998] would cease to exist as the fault would solely be on the trustee at fault and there would be no dispute. By introducing a governing body to oversee who can become a trustee and overseeing the trusts themselves again mitigates any risks with being a trustee as all trustees will be deemed professional as they would have all received adequate training, thus all held to a higher standard of work also removing lay and professional trustees as they will all be valued the same. 
 The issues addressed within the reform suggestions remove the biases towards trustees regarding the protections they may have. The proposed reforms fully cover the basis that those protections of forgiving clauses are removed. Forcing trustees to be aware of the risks by removing the fallback option that they did have originally. The issue that arises with this is that it is not specified if only trusts formed after the proposal is in place are affected or if all trusts and trustees will be included in the change. Again, with the implementation of a governing body overseeing and training trustees, the question arises that will all trustees pre and post reform would be subjected to the training or if it would be solely trustees appointed post reform, would be subject to the training and the overseeing governing body. The clauses that have been drafted for reform level the field in terms of how trustees are treated, due to the fact they will then all be under the same lens as opposed to pre reform in where people appointed could be potentially out of depth as currently technically any person can become a trustee. However, under the proposed reform to the legislation everyone who is a trustee would be under the same brush due to the fact everyone would be receiving training thus in theory would all be at a similar standard. There are however some extra challenges that arise from these changes. Such as people not willing to become trustees due to the fact they no longer have access to forgiving clauses so become unwilling to either become trustees continue their roles as trustees.  There would also be massive costs in creating a new government sector to oversee trustees and initiate training, this cost alone is most likely the biggest factor in causing issue in the proposed reforms.  
The proposed legislation created has a few minor issues in that it does not state when the reforms will take place or to whom they may affect, such as trustees predating the reforms to the act or if it starts as a blank slate and that from the point of implementation any trustee appointed afterwards was then subject to the act. There is also the omission that negligence is not defined in this case therefore leading to a wide margin for what can be classed as negligence in this case. A greater clarification would be needed to ensure that there is little room for interpretation for ones own personal gain as one person my believe someone has behaved in a negligent manner however negligence itself has not been specified under the reformed legislation.
The reform to the trustee act 2000 has some key points in which make for a good standpoint such as removing the ability of trustees to use forgiving clauses in their benefit but instead removing those clauses and instead implementing a stricter system which will also train up any future trustees. The main weakness associated with the reform suggestions is the wording not specifying as to whether trustees pre reform would be exempt from the reforms or if they would also be subjected to the same standards of new trustees. The lack of specification on what negligence actually was in regard to the new suggestions.  
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