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Outcomes

As a result of this tutorial you will be able to:

· Explain the procedural steps regarding a setting aside application

· Explain the procedural steps necessary to bring an interim application for summary judgment.

· Recognise and apply the criteria to make or defend such an interim application.

· Draft an interim application notice for summary judgment.

· Identify the possible outcomes of such an application and understand the costs implications of each.

· Draft an interim payment application, understanding the criteria that the court will consider in deciding whether to make the order.




Materials and preparation needed

For this tutorial, you must:

· Attend the lecture.

· Read the relevant chapters in your textbook.

· Locate and read CPR 13, 23, 24 and 25, and on the practice directions.

· Read the attached documentation in the file extract.

· Draft the application notice required by Task 2. You will need to locate form N244. 



CIVIL LITIGATION

			   TUTORIAL/WORKSHOP 

			     INTERIM APPLICATIONS



LEXFORD METAL PRODUCTS LIMITED v CONVEYOR SYSTEMS LIMITED

You act for Lexford in connection with its debt action against Conveyor Systems Limited. 

Prior to the session you should read the attached documents relevant to a summary judgment application being considered on behalf of your client.  

Task 1

You should be prepared to explain when and in what circumstance it is appropriate to apply for summary judgment, and to advise Mr. Richard Jenkins, Director of Lexford as to the procedural steps which are necessary to progress such an application.

 
Task 2

You will note from the documents pack that the formal application notice is not included. Prior to the session locate the appropriate form and complete it for discussion in the session.

Note to students: You are not required to draft evidence in support of the application. You can presume that the first statement of Mr. Jenkins (Document 10) will be attached to the application notice by way of evidence in support.


Task 3

You will be divided into 3 groups each being allocated one of 3 roles – the Applicant, Respondent or District Judge – and you will be required to prepare the following presentations:




The Applicant Group
This group is required to outline the applicant’s case and arguments in support of the summary judgement application, bearing in mind the criteria laid down in CPR Part 24.2.   

The Respondent Group
This group will outline the Respondent’s case and arguments against the summary judgement, again in the light of CPR 24.2.  

The District Judge Group
This group should consider what orders/directions it could make in this application and the cost implications to each party.  Following the applicant’s and respondent’s presentations you will make an appropriate order on the facts as presented.



GLOVER v CRAWFORD

Task 4 

Assuming default judgement was awarded what application could the defendant make, what would the procedure be and what would the court consider.


You can assume that the defendant was successful with their application in Task 4.

You continue representing Adam Glover. No admission of liability was forthcoming from Vincent Crawford’s solicitors, so you will recall that you have recently issued proceedings.

You have just obtained a medical report (not provided), which suggests that, in view of his serious spinal injuries, Adam needs to undertake a course of intensive treatment at a private residential clinic. The cost of such treatment is around £10,000, well beyond the means of his parents.

You are instructed to seek an interim payment to cover the cost of this treatment.






Task 5

Consider the following:

1. What is an interim payment?
2. Which part of the CPR deals with it?
3. What should you do before making a formal application?
4. When can you obtain one?
5. What are the grounds?
6. What is the timetable?
7. How much can a District Judge award?
8. Is contributory negligence relevant?
9. When will the trial judge be told about an interim payment having been awarded?





























LEXFORD METAL PRODUCTS LIMITED

v

CONVEYOR SYSTEMS LIMITED




Extract from Case Study for use in the Tutorial.





























Witness Statement in Support of the Summary Judgement Application

Claimant: R. Jenkins: 1st. 
Made 10.10.18
No of exhibits: 0

L – 5024

IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
BIRMINGHAM DISTRICT REGISTRY


BETWEEN: -

LEXFORD METAL PRODUCTS LTD
Claimant
- and -

CONVEYOR SYSTEM LTD

Defendant

Witness Statement


I, Richard Thomas Jenkins of 3 Greenacres Lane, Lexford will say as follows:

1. I make this statement on behalf of the Claimant and in support of its application for summary judgment against the Defendant in this claim. Unless indicated to the contrary the contents of my evidence are within my own personal knowledge.

2. I am a Director of the Claimant and have had regular dealings with the Defendant in relation to the contract which is now the subject of this claim. The Defendant is, and was at the commencement of this action, indebted to the Claimant in the sum of £100,000 for the price of goods sold and delivered. The details of the claim appear on the Claim Form in this action. The said debt was incurred and remains due and owing.

3. On the 2nd February 2021 the Claimant received a fax order from the Defendant for the supply of two P-5061 channelisers with in-feed conveyors. These goods were duly delivered to the premises of Hendersons Confectionery Limited, the customer of the Defendant on the 29 May 2021. 

4. Despite several requests for payment the Defendant has failed to pay all or any of the outstanding sums. It was only upon repeated request for payment that the Defendant advised that the channeliser was not of satisfactory quality. Such allegations are strenuously denied and incorrect and I believe that the Defendant has no real prospect of defending this claim.   

5. I believe that there is no other reason why disposal of this claim should await trial and I respectfully seek judgment for the claimant in the sum of £100,000 together with interest and costs. 

6. I am duly authorised by the Claimant to make this witness statement.

7. I believe that the facts stated in this witness are true.


…………………….
Richard Thomas Jenkins

Dated the 10th day of October 2021


Witness Statement in Against the Summary Judgement Application


Def. A A: 1st:
Made 1.11.18
No of exhibits: 1

L – 5024

IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
BIRMINGHAM DISTRICT REGISTRY


BETWEEN: -

LEXFORD METAL PRODUCTS LTD
Claimant
- and -

CONVEYOR SYSTEM LTD

Defendant

Witness Statement


I, Ann Aston of Zambartas Hibbert, 15 South Street, Birmingham B1, Solicitor for the Defendant will say as follows:

8. I make this witness statement in reply to the evidence of Richard Jenkins of the Claimant company made on 10th November 2021.  Unless specified otherwise, the contents of this statement are within my own knowledge.

9. I am informed by John Hedley of the Defendant company and I verily believe that the Defendant has a defence to the action brought by the Claimant.

10. The Defendant admits that it has not paid the Claimant’s invoice number 94/7654/001 in the sum of £100,000 which invoice related to the supply of a channeliser system by the Claimant to the Defendant and which is the subject matter of this action.

11. The Defendant has not paid the Claimant’s invoice because the goods supplied are not fit for the purpose for which they were required and are not of satisfactory quality.  Furthermore the Claimant made certain representations concerning the goods supplied which have proved to be untrue.  I refer to exhibit "A.A.2” which contains a letter dated 12th December 2017 between Claimant and Defendant and a telephone note made by John Hedley of the Defendant. This note records a conversation between Hedley, project manager of the Defendant and Richard Jenkins, technical director of the Claimant. It is clear that the Defendant relied upon the representations made by the Claimant in placing its order. Particulars of the Defendant’s defence appear in the draft defence a copy of which is now produced and shown to me marked “A.A.1”.

12. Further the Defendant will contend that the standard contract conditions relied upon by the Claimant are unreasonable within the meaning of s11 and Schedule 2 Unfair Contract Terms Act 1977.

13. As a consequence of the Claimant’s misrepresentation and breach of contract the Defendant will be left with no alternative but to pay for remedial works to the goods supplied by the Claimant at a total estimated cost of £60,000.00.  Particulars of the Defendant’s counterclaim appear at exhibit “A.A.1” hereto.

14. I ask this court to dismiss the Claimant’s application for Judgment and to grant unconditional leave to defend.

15. I am duly authorised by the Defendant to make this witness statement.

16. I believe that the facts stated in this witness are true.


…………………….
Ann Aston

Dated the 1st Day of November 2021


Def: A.A: 1st:
Made 1.11.18
No: of exhibits: 1
L – 5024

IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
BIRMINGHAM DISTRICT REGISTRY

BETWEEN: -

LEXFORD METAL PRODUCTS LTD
Claimant
- and -

CONVEYOR SYSTEMS LTD
Defendant


This is the exhibit marked A.A.1 referred to in the witness statement of Ann Aston









……………………………………………..

Ann Aston
Dated the 1st day of November 2021

IN THE HIGH COURT OF JUSTICE	L –5024
QUEEN’S BENCH DIVISION
BIRMINGHAM DISTRICT REGISTRY


BETWEEN: -

LEXFORD METAL PRODUCTS LTD
Claimant

-and-

CONVEYOR SYSTEMS LTD
Defendant

DEFENCE

1. The Defendant admits paragraphs 1 and 2 of the Particulars of Claim.

2. The Defendant admits paragraph 3(a) of the Particulars of Claim.

3. Paragraph 3(b) of the Particulars of Claim is not admitted.

4. The Defendant admits that the Claimant delivered the channeliser system to Henderson’s Confectionery Ltd on the 29th May 2021..

5. The following were express and/or implied terms of the same agreement between the Claimant and Defendant:

(a) The channeliser system would be designed in such a way as to fit into and become an integrated part of the conveyor system being constructed by the Defendant.

(b) The channeliser system would transfer chocolate bars smoothly onto, through and off it,

(c) The channeliser system would be reasonably fit for the purpose for which the Defendant required it namely to form part of a conveyor system designed to assist with the packaging of chocolate confectionery.

6. Further the Claimant represented to the Defendant with the purpose of inducing the Defendant to enter into an agreement that the channeliser system would be designed to fit into the Defendant’s conveyor system and would be capable of smoothly transferring chocolate bars onto, through and off it.

7. Acting in reliance on the representations made by the Claimant the Defendant entered into the sale agreement with the Claimant.

8. In breach of the said express and/or implied terms the channeliser system was not fit for the purpose and was not of satisfactory quality.


PARTICULARS

(a) Blockages developed because chocolate bars rolled, twisted and snagged as they passed onto and out of the channeliser system.

(b) Chocolate bars became wedged between the channeliser and the transfer plates as they passed out of the Claimant’s system.

(c) Chocolate bars fell through a gap as they approached and went into the Claimant’s channeliser system.

9. By reason of the matters aforesaid, the said representations referred to in paragraph 6 hereof were untrue and were made negligently in that the Claimant knew or ought to have known that the channeliser system would be incompatible with the Defendant’s conveyor system.

10. By reason of the said breaches of the agreement and/or misrepresentation the Defendant has suffered loss and damage.


PARTICULARS

Estimated cost of remedial works
£60,000.00

11. If, which is denied, the Defendant is liable to the Claimant in the sum claimed or at all the Defendant will seek to set off against such liability such sums as may be awarded by way of counterclaim.


COUNTERCLAIM

12. By way of counterclaim the Defendant repeats its defence herein.

AND the Defendant counterclaims:

(1) Damages for breach of contract and/or for misrepresentation under s.2 (1) Misrepresentation Act 1967.

(2) Interest pursuant to Section 35A of the Supreme Court Act 1981 for such amount and at such rate as the Court thinks fit.


STATEMENT OF TRUTH

The Defendant believes that the facts stated in the defence are true.  I am duly authorised by the Defendant to sign this statement.

Signed:	…………………………………..

		Ann Aston
		Solicitor


Messrs. Zambartas Hibbert 
15 South Street
Birmingham
B1

Solicitors for the Defendant.

Whose address is the Defendant’s address for service.



IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
BIRMINGHAM DISTRICT REGISTRY

BETWEEN: -

LEXFORD METAL PRODUCTS LTD
Claimant
- and -

CONVEYOR SYSTEMS LTD
Defendant


ANNEXURE TO DEFENCE



















CONVEYOR SYSTEMS LTD
6 EARLING ROAD
EXCHESTER

Bill Travers Esq.
Managing Director
Lexford Metal Products Ltd
4 Business Unit
Lexford Park
Lexford

12th December 2021

Dear Bill,

Henderson’s Confectionery Ltd

I refer to my meeting last week with Dave Spalding of your sales department.  I mentioned to Dave that we have a contract with Henderson to act as project managers in the launch of their new “Moonlight” chocolate confectionery.  We shall be constructing for them a conveyor system, which will assist in the packaging of the new product.  I enclose drawing number A/6053 that is a schematic drawing of the new production line.  Hendersons tell me that you have supplied channeliser systems for them in the past, and they have indicated that they wish us to purchase the two channelisers that we shall need from your company.

Could you therefore, give us a quote for the supply of two P-5061 systems with in-feed conveyors?  Delivery is to be to Hendersons, Churchill Street, Weyford.

May I point out that I would welcome the opportunity to discuss the technical aspects of the channeliser with your relevant member of staff in the near future. My company has little knowledge of the system and I would welcome the opportunity to clarify a number of technical concerns.

Yours sincerely,



J. Hedley,
Projects Manager.

 
Telephone Memo
Conveyor Systems Limited
3 Jan 2022



JH speaking to Richard Jenkins at Lexford. I asked him what he thought of the schematic drawings in terms of the conveyor system. I asked him to confirm that the in feed conveyor would function in terms of the product i.e. the confectionery. He stated that in his experience the channeliser was ideal for this type of product. I thanked him for his assistance and confirmed that an order would be placed in the near future.

5MINS.

