Defence and counterclaim (civil claim generic)

(1) Claimant

and

(2) Defendant

Claim No. [insert claim number]
General: 
This Precedent is for use as a template when drafting a defence and counterclaim. It is matter neutral, but there are matter-specific worked examples for debt claims in Practice Notes:
—Pleading debt claims—worked hypothetical examples—Worked hypothetical debt claim—reply
—Pleading breach of contract claims—worked hypothetical examples
—Pleading professional negligence claims—worked hypothetical examples
Whenever preparing pleadings, reference should be made to the relevant provisions of the CPR and any relevant Court Guide to ensure that they comply with the appropriate formalities and local practices. This Precedent should be read in conjunction with the following Practice Notes:
—Drafting the defence—formalities
—Drafting the defence—drafting tips
—Making an additional claim under CPR 20—counterclaim
—Court guides and other guidance
Business and Property Courts
This Precedent is drafted without reference to the shorter trials scheme. All claims started on or after 1 October 2015 in the Business and Property Courts may be suitable for and/or be subject to one or both of the schemes operating under CPR PD 57AB, namely the shorter trials scheme and/or the flexible trials scheme. The shorter trials scheme contains specific provision with regard to parties’ statements of case. For further guidance on these provisions and when the shorter trials scheme may apply, see Practice Note: Business and Property Courts—shorter trials scheme.
Electronic working
CE-File electronic working will, or may, be applicable to proceedings in certain divisions and specialist courts of the High Court. For detailed guidance on electronic working, see Practice Notes:
—Electronic working and CE-File—when and where is CE-File applicable?
—Electronic working and CE-File—how to use CE-File
—Electronic communication and filing of documents by email—CPR PD 5B
[IN THE HIGH COURT OF JUSTICE
[BUSINESS AND PROPERTY COURTS [OF ENGLAND AND WALES OR IN [insert location]]]
Business and Property Courts: 
The Business and Property Courts came into operation on 2 October 2017 as a single umbrella for certain specialist civil jurisdictions across England and Wales, encompassing a number of specialist courts and lists of the High Court and some work carried out by specific County Court hearing centres. For more information see Practice Note: Business and Property Courts.
[Specify division]
[Specify specialist court]
[Insert location] DISTRICT REGISTRY
OR
THE COUNTY COURT AT [insert location]
[BUSINESS AND PROPERTY COURTS LIST]]
BETWEEN

[insert name]
Claimant
and

[insert name]
Defendant
_________________________________________
[DRAFT]
DEFENCE AND COUNTERCLAIM
_________________________________________
DEFENCE
The defence: 
A defence is the defendant’s opportunity to respond to the allegations made in the particulars of claim and put across their version of events. 
A defence is not an autonomous document; its structure and content is determined to a large extent by the contents of the particulars of claim to which it responds. Nevertheless, there are a number of procedural formalities which must be observed and quasi-standard phrases which are widely used when drafting defences. Before reading this Precedent you should familiarise yourself with the guidance in Practice Notes:
—Drafting the defence—formalities
—Drafting the defence—drafting tips
Even though the defence and counterclaim are contained in the same document with the counterclaim following on from the defence, it is important to remember that they are distinct documents and serve different purposes.
It is therefore good practice to clearly denote where the defence starts and ends and where the counterclaim starts and ends. This is usually done by central ‘Defence’ and ‘Counterclaim’ headings as shown.
1 All references in this Defence to paragraph numbers are references to the [Amended] Particulars of Claim dated [insert date] unless otherwise stated. The Defendant adopts the abbreviations used in the Particulars of Claim. 
Introductory paragraph: 
It is convenient to set this information out at the start of the defence so as to avoid constantly repeating ‘paragraph X of the Particulars of Claim’.
However, it is often necessary to refer in the defence to other paragraphs of the defence as well, in which case don’t forget to specify ‘paragraph X of this Defence’ so as to avoid confusion.
The reference to an ‘Amended’ particulars of claim is clearly optional and will depend on the status of the particulars of claim to which the defence is addressed. For guidance on amendments to statements of case, see Practice Note: Amending a statement of case—introduction and costs.
[Limitation
2 The Claimant’s case is based on [insert cause of action]. On the Claimant’s stated case that cause of action was complete on [insert date] when [insert facts that constitute the complete cause of action]. Pursuant to section [x] of the Limitation Act 1980 limitation started to run from [insert date] and expired on [insert date].
Limitation: 
If the defendant wishes to assert a limitation defence to the claim this should be expressly set out in the defence itself. 
For guidance on limitation, see Practice Notes:
—Limitation—the principal limitation periods
—Limitation Act 1980—general application
3 This claim was not issued until [insert date] and the Defendant will therefore state that the Claimant’s claim is statute-barred. The remainder of this Defence is pleaded without prejudice to this primary contention.]
[Insert heading summarising the contents of the following paragraphs]
Headings: 
There is no formal requirement to include headings in the defence. However, it may be useful either to adopt headings used in the Particulars of Claim or to use your own headings so that whoever is reading the defence can see immediately what aspect of the claim is being dealt with in those paragraphs.
These headings should be offset to the left so as not to be confused with the formal ‘Defence’ and ‘Counterclaim’ headings, which are centred.
4 [Paragraph OR Paragraphs] [#] [is OR are] admitted.
Responding to the paragraphs of the particulars of claim: 
It is important that the defence addresses all of the allegations set out in the particulars of claim. The defendant must state whether they admit, deny or are unable to admit or deny (also known as ‘put to proof’) each statement set out in the body of the particulars of claim.
Wherever the defendant denies something, they must explain why and, if appropriate, set out their own version of events. A defence consisting of ‘bare denials’, ie ‘paragraph X is denied’ without anything more is liable to be the subject of a strike out or summary judgment application.
For guidance, see Practice Notes:
—Drafting the defence—formalities—Requirements set out in CPR 16
—Drafting the defence—drafting tips—General drafting tips
Paragraphs [4]–[9] of this Precedent set out some examples of quasi-standard wording used to cover admissions, denials and putting to proof.
Some paragraphs can be admitted/denied, etc in their entirety, and paragraphs [4]–[6] can be used in those circumstances. However, you should pay close attention to the contents of each paragraph of the particulars of claim, because they will often contain multiple statements of fact which cannot be simply admitted/denied, etc in bulk. In that case you can use paragraphs structured like paragraphs [7]–[9] to break down the defendant’s position in respect of each particular sentence/allegation.
Practical tip: pick three different highlighter colours to represent ‘admit’, ‘deny’ and ‘put to proof’ and then ask the client to go through the particulars of claim highlighting each sentence in the appropriate colour. This will make it much easier to ensure that the defence deals with each distinct allegation in the appropriate way.
5 [Paragraph OR Paragraphs] [#] [is OR are] denied. [Insert reasons why the statements of fact and/or law in that paragraph are denied.]
6 The Defendant is unable to admit or deny and requires the Claimant to prove [paragraph OR paragraphs] [#].
7 [Paragraph OR Paragraphs] [#] [is OR are] admitted save that it is denied that [insert matters that are denied and reasons for the denial].
8 [Paragraph OR Paragraphs] [#] [is OR are] admitted save that the Defendant is unable to admit or deny and requires the Claimant to prove [insert matters that are put to proof].
9 As to [paragraph OR paragraphs] [#] the Defendant will state as follows:
9.1 [[insert specific statement of fact and/or law from the Particulars of Claim] OR paragraph [x]] is admitted.
9.2 The Defendant is unable to admit or deny [[insert specific statement of fact and/or law from the Particulars of Claim] OR paragraph [x]] and requires the Claimant to prove the same.
9.3 [[insert specific statement of fact and/or law from the Particulars of Claim] OR paragraph [x]] is denied. [Insert reasons why the statements of fact and/or law in that paragraph are denied.]
10 [[Paragraph OR Paragraphs] [#] [is OR are] embarrassing for want of particularity and the Defendant is unable to admit or deny the same. The Defendant requires the Claimant to clarify precisely what is meant by ‘[insert wording from particulars of claim which is unclear or difficult to understand]’ and reserves the right to amend this Defence upon receipt of such clarification.]
Responding to poorly drafted particulars of claim: 
Sometimes particulars of claim are so poorly drafted that it is not possible to understand what is being alleged or how to respond in the defence. In some cases it is not worth attempting to draft a defence. Instead you should ask the claimant to redraft, either informally in correspondence or through an application to strike out. For guidance on applications to strike out, see Practice Note: Strike out applications—what, who and when.
In less extreme cases, there may only be particular paragraphs or sentences that are unclear. If there is sufficient time before the defence is due (for guidance on which, see Practice Note: Filing the defence—Time period for filing a defence—claim form was served in the jurisdiction), the best approach is to ask for further information pursuant to CPR 18 so that the defence can include reference to the responses received from the claimant (see Practice Note: Part 18 requests for further information (CPR 18)).
However, if you are pushed for time, an alternative option is to highlight the deficiencies in the particulars of claim in the defence so the claimant is at least on notice of this point.
For guidance, see Practice Note: Drafting the defence—drafting tips—Are there any deficiencies in the pleaded claim(s) which can appropriately/reasonably be attacked?
[Interest
11 As to [paragraph OR paragraphs] [#] if, contrary to this Defence, the court finds that the Defendant is liable to the Claimant whether as alleged or at all, [the Defendant admits that the Claimant is entitled to interest as pleaded OR the Defendant makes no admissions as to the Claimant’s entitlement to interest  OR the Defendant denies the Claimant’s entitlement to interest, whether as alleged or at all, for the following reasons [insert reasons for denying entitlement to interest]].]
Interest: 
If the claimant has pleaded a claim for interest then the defence needs to address this.
For guidance, see Practice Notes:
—Drafting the defence—drafting tips—Interest
—Claiming interest
[Set-off
12 Further and/or in the alternative, the Defendant will seek to set off against the Claimant’s claim the sums set out in the Counterclaim below, so as to reduce it or extinguish it entirely.]
Set-off: 
Where the defendant has a counterclaim against the claimant, it may be possible to plead the defence of set-off. This paragraph is optional, because not all counterclaims can support a set-off defence.
For detailed guidance on the defence of set-off, see Practice Notes: 
—What is set-off and when is it available?
—Independent set-off and transaction set-off
—Types of set-off
—Pleading set-off
[Defendant’s details
13 [The Defendant’s date of birth is [insert date].]
14 For the purposes of these proceedings only, documents may be served on the Defendant at the following address [insert address].]
Additional details where the defendant is an individual: 
Where the defendant is an individual, it may be necessary to add certain additional details, ie: .
—an address for service, and/or
—the defendant’s date of birth
For guidance, see Practice Note: Drafting the defence—formalities—Address for service.
COUNTERCLAIM
The counterclaim: 
The defence and counterclaim should normally be included in one document, with the counterclaim following on from the defence. For guidance, see Practice Note: Making an additional claim under CPR 20—counterclaim—Making a counterclaim against the claimant.
For more information on bringing a counterclaim, see Practice Notes:
—Counterclaims and additional claims under CPR 20—initial considerations and permission
—Making an additional claim under CPR 20—counterclaim
15 [The Defendant repeats [paragraph OR paragraphs] [#] of the Defence.]
Repeating the contents of the defence: 
This paragraph is optional and is designed to avoid unnecessary repetition where facts relevant to the counterclaim have already been set out in the defence.
It requires some precision in identifying paragraphs within the defence which actually make sense if transposed into a claim rather than a defence. It is worth leaving out the specific paragraph numbers until the whole defence and counterclaim is finalised, as paragraph numbers can change during the drafting process.
16 [insert particulars of the counterclaim]
Particulars of the counterclaim: 
The principles which govern the contents of the counterclaim are the same as those for particulars of claim. This section should provide all the relevant information to support the complete cause(s) of action upon which the counterclaim is based, insofar as this information is not already set out in the defence. For guidance, see Practice Note: Making an additional claim under CPR 20—counterclaim—Particulars of the counterclaim.
For guidance on how to structure particulars of claim in breach of contract and simple contractual debt claims, see Precedents:
—Particulars of claim—breach of contract
—Particulars of claim—contractual debt claim
For guidance on drafting particulars of claim generally, see Practice Note: Drafting the particulars of claim.
AND the Defendant counterclaims against the Claimant:
The prayer for relief: 
Having set out the detail of the counterclaim in the body of the pleading, the prayer succinctly identifies precisely what it is that you are asking the court to do.
(1) The sum of £[x]
(2) Damages [in the sum of £[x] OR to be assessed]
(3) Interest as set out above or at such rate and for such period as the court sees fit
Statement of Truth
[I believe OR The Defendant believes] that the facts stated in this Defence and Counterclaim are true. [I understand OR The Defendant understands] that proceedings for contempt of court may be brought against anyone who makes, or causes to be made, a false statement in a document verified by a statement of truth without an honest belief in its truth.
Statement of truth: 
A defence and counterclaim is a statement of case and must be verified by a statement of truth. For guidance, see Practice Note: Statements of truth.
[I am duly authorised by the Defendant to sign this Statement.]
Full name [name]
[Name of Defendant’s legal representative’s firm [name]]
[Signature]
[Date]
[Defendant OR Litigation Friend OR Legal Representative]
[Position or office held [give details if signing on behalf of firm or company]]
Claim No. [insert claim number]
Backsheet: 
It is customary for this filing information to be laid out on the right-hand side of the page.
Practical tip: check whether or not a back sheet is needed in the court in which your matter is proceeding. For example, Chancery Division orders should not have back sheets—see Practice Note: Chancery Division—orders
[IN THE HIGH COURT OF JUSTICE
[BUSINESS AND PROPERTY COURTS [OF ENGLAND AND WALES OR IN [insert location]]]
[Specify division]
[Specify specialist court]
[Insert location] DISTRICT REGISTRY
OR
THE COUNTY COURT AT [insert location]
[BUSINESS AND PROPERTY COURTS LIST]]
Between:-
[insert name]
Claimant
and
[insert name]
Defendant
_______________________________________
DEFENCE AND COUNTERCLAIM
_______________________________________
[Solicitor Details]
Solicitors for the Defendant

