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This essay is going to examine the effectiveness of non-fatal offences against the person and see if they are still fit for purpose. To do this, the Offences Against the Person Act 1861 is going to be examined and discussed to see if the Act is effective and has a place in the modern British legal system. There have been calls for the Act to be reformed, notably by the Law Commission who published a report in 2015 detailing plans to reform the so-called outdated Act. The essay will then look at a few case laws to see whether these calls are justified and needed in order to bring the Act up to date. It shall also look at a number of parties that have commented on the Law Commissions report and and analyse as to why they agree or disagree with their actions and recommendations. 
When discussing non-fatal offences against the person, one must be talking in relation to the Offences Against the Person Act of 1861 (OAPA). The act was formed by consolidating previous statutes into one single act (Davis, 1861, pp. 5-6) and covers a wide number of offences when inflicted upon another person such as murder, assault, rape and much more besides. The Act is divided up into sections, and sections one up to ten shall not be mentioned when discussing non-fatal offences as these sections relate to acts of homicide such as murder, conspiring to murder or manslaughter. While the act is unquestionably a vital part of the criminal justice system, it does have a number of flaws and has been accused of not being fit for purpose and in need for reform, so much so that a petition was launched in 2014 calling for changes to be made (Petitions, 2014). This is highlighted in an article written by Samantha Love, where she goes on to say, “Where else would one expect to find a statute of offences against the person which doesn’t include murder but has three sections on the use of gunpowder?” (Love, 2021, Wholesale reform or more Patchwork, para.1), which clearly shows that there are aspects of the act that are outdated. 
The need for reform was highlighted in a report by the Law Commission where they highlighted a number of changes that were needed. The report mainly focuses on offences relating to physical or psychiatric harm, as well as offences including assault and battery (Law Commission, 2015, p.1). One key issue with the current Act that is highlighted is the flawed hierarchy of offences. The report states that the offence of actual bodily harm (ABH) sits between the offences of common assault and grievous bodily harm (GBH), yet the maximum sentence of five years is identical for both ABH and GBH but is only six months for common assault. This can cause difficulties when charging an offender if the offences overlap (Law Commission, 2015, p.3). The report also highlights the outdated offences, as the Act contains offences such as “assaulting a clergyman in the discharge of his duties” (Law Commission, 2015, p.5). The Commission put together a Home Office draft Bill back in 1998 which included a few changes to the current Act including changes to offences causing injury, creating an offence to replace assault and battery, and creating offences relating to threats to kill and torture (Law Commission, 2015, pp 42-43).
Criticisms for the hierarchy of offences have not only come from the Law Commission. Gardner (1994) has also criticised the Act for not being able to define and organise the offences, saying that the hierarchy of the offences within the Act are irrational. He goes on to say that section 18 (Shooting or attempting to shoot, or wounding with intent to do grievous bodily harm) is essentially an aggravated version of section 20 (Inflicting bodily injury, with or without weapon), however despite this there are some key differences that appear to not bear any relation to the aggravation (Gardner, 1994, p.504). A similar problem exists when looking at section 20 and section 47 (Assault occasioning bodily harm) as section 20 appears to be a more severe crime, yet despite this both have equal maximum custodial sentences of five years (Eugenicos, 2017) An event held at Bangor University where Law Commissioner Professor Ormerod discussed the need to reform the Act, and the importance of creating a logical hierarchy of clearly defined offences so that prosecutors will be able to make efficient use of court time (Bangor Law School, 2015). 
The hierarchy of offences being blurred can cause issues when it comes to sentencing, as with some cases the difference in offences can be very small, yet the sentence for those offences can differ greatly. For example, the offence of battery carries a maximum sentence of six months, whereas the very similar offence of ABH carries a maximum sentence of five years. With this wide gap between sentences, one would assume that the offences would be vastly different, yet both are incredibly similar. In the case of Faulkner v Talbot [1981], it was determined that battery need not be hostile for it to take place, only if it is any form of touching without consent. ABH only differs from battery when any hurt or injury interferes with the health or comfort of a person, as can be seen in the case of R v Donovan [1934]. With very similar criteria needing to be met to charge a defendant with either of these offences, it can be difficult to decide which one to charge a defendant with when in court.
Another criticism of the Act is the use of outdated language that often needs interpretation by the courts. One example of this is the use of the words ‘grievous’ and ‘malicious’, these words are not often used in modern times and have been said to cause some confusion. The term grievous is said to mean serious within legal terms, however the term malicious differs to that of what people think. People often interpret malicious to meaning evil (Smith, 2014), whereas within the courts and the legal system it is defined as acting with intent or recklessness, as can be seen in the case of Willers v Joyce and another [2016]. The use of the word ‘assault’ also causes confusion, as people often think that an assault must be physical, but this is not the case. The case of R v Ireland [1997] is a prime example of this where the defendant made a series of silent telephone calls towards his victims meaning no physical assault took place. The defendant was charged under section 47 of the Offences Against the Person Act which is “assault occasioning bodily harm” (legislation.gov.uk, 2021). The defendant appealed this decision by stating that no physical injury took place and that a psychiatric injury is not bodily harm, however his conviction was upheld. This case shows that an assault does not have to be physical, yet a common misconception of the word ‘assault’ is that a physical assault must take place for there to be a conviction.

The term ‘inflict’ has caused some levels of confusion in the courts. The term was first used in the case of R v Clarence (1889) where the defendant was convicted of unlawfully inflicting GBH upon his wife by knowingly infecting her with a sexually transmitted disease, though the conviction was quashed as the sexual intercourse was consensual therefore not deemed an assault. Things get a little more confusing when looking at a further two cases, as the word ‘inflict’ appeared to have different meanings for both cases. In the case of R v Wilson [1984] it was said that GBH may only be inflicted if the assault was a direct application of force, however this differs from the case of R v Martin (1881) where the defendant was charged with inflicting a bodily injury even though the force was indirectly applied and was charged under section 20 of the Act. Having the same word being interpreted in different ways is clearly going to cause some confusion, however the term has been somewhat clarified in the case of R v Burstow [1997]. In this case, the defendant had a relationship with a woman, however he could not accept the decision that she decided to end it, thus made a series of telephone calls (both silent and abusive), took photos of her and distributed offensive cards to her neighbours. The questions raised around this case were as to whether the defendant could be charged under section 20 as there was no direct or indirect application of force. The word inflict within section 20 was interpreted to simply mean ‘cause’, meaning there was no requirement for physical force for the defendant to be charged.
While there is plenty of support for the reform of the Act, there has been criticisms towards the way it has been handled. It has been said that the Law Commission’s recommendations need a more extensive review of non-fatal offences within the Act as they only cover the core offences (Demetriou, 2016, p. 199). It was argued that the recommendations were a good starting point, however a lot more needs to be done. The Law Commission has also been criticised for taking too long to implement changes, as the draft Bill that was put together back in 1998 to reform certain aspects of the Act has still not been implemented (Gibson, 2016, p.1). Finally, the Commission is said to offer “no decisive advance over the 1861 Act in the particular respects in which they are claimed to represent a decisive advance” (Gardner, 1994, p.521), which again shows that the Commissions recommendations are limited in comparison to what needs to be done to bring the Act up to date with the modern world.
In conclusion, it is clear to see that aspects of the Offences Against the Person Act 1861 need reforming to bring it up to standard with modern Britain as aspects of it are clearly outdated. Firstly, the Act contains many outdated offences that are not relevant in modern times, and while these are not necessarily a big issue as they are just generally ignored, it is one of the key points mentioned in many papers when discussing the need for reform. The hierarchy of offences is a bigger issue with the Act, as it is sometimes difficult to decide what section of the Act fits the crime that was committed as they can often overlap, such as Actual Bodily Harm and Battery. This problem extends further when it comes to sentencing, as the sentence for both ABH and Battery differ greatly, whereas the crimes do not. Finally, the confusing terminology within the Act is seen as outdated and confusing as a lot of the terms used in the Act are not often used in modern times, such as the terms ‘grievous’ and ‘malicious’. Steps have been carried out to try and bring the Act up to date, with the likes of the Law Commission’s recommendations for reforming the Act. While the acts of the Commission are a step in the right direction, a lot more needs to be done to bring the Act up to date with modern times. Despite this, reform appears to be unlikely to happen anytime soon, as the changes outlined in the Home Office draft Bill created back in 1998 are yet to be implemented to this day, which shows that reforming this Act is going to be a long process.
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