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Employment Law - 1201313
1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law. 
1.1 Explain the aims and objectives of employment regulation. 
1.2 Describe how employment law is enforced through tribunals and the court system. 

Within the United Kingdom, employment law is derived from four primary sources: Acts of Parliament; statutory regulations; European directives and Common law.  Symbiotic with these sources, employment regulations are upheld by key institutions such as tribunals, which will be explored further on.

Employment Law exists for many reasons.  The CIPD (2021a) describe how it governs employer & employee relationships, employee rights and expectations from both parties.  There are many debates about the amount and use of employment law, however Taylor & Wilkinson (2016, page 26) describe how this notion contributes to enhancing social justice.

Employment law is enforced through a complex court and tribunal system.  To comprehend these, it is important to have an understanding of the source of employment law.  Acts of Parliament, such as the The Equality Act 2010 are enshrined in law through various statutes.  Much of the U.K. legislation comes from Directives issued by the European Union.  Some law is governed under common law, which has been ruled by a court and is used as a precedent for further cases.

Within the complex court and tribunal system, it is important to note the hierarchical structure.  Figure 1 (Belton, 2021) below demonstrates the relationship between the various courts.  Each lower court is bound by the rulings and decisions of a higher court, culminating in the Supreme Court.  Prior to 2009, the highest court was the House of Lords.  (Lewis & Sargent, 2007, Taylor & Wilkinson, 2016).




Figure 1 (Belton, 2021)
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There is a clear distinction between criminal courts and civil courts and the way they operate.  The burden of proof should be noted, where proof must be ‘beyond reasonable doubt’ in criminal courts but, in civil courts, is based on ‘the balance of probabilities’.   Employment tribunals have been in existence since 1964, their remit growing over time and through successive changes in the legal landscape.  Tribunals present a more informal channel than a criminal court proceeding and deal primarily with matters relating to employment statute, such as unfair dismissal or redundancy (Lewis & Sargent, 2007, CIPD, 2019).  Claimants must generally submit a claim within three months of the incident they are claiming about, although there are plans in Westminster to extend these limits to six months (CIPD, 2021b, page 22).

Within the tribunal process itself, there are further layers that contribute to the system.  For example the role of the Advisory, Conciliation and Arbitration Service (ACAS) allows for employers and employees to manage claims without the need for a full tribunal or legal proceeding (ACAS, 2021a).  Employees that are dissatisfied with the ruling of an employment tribunal have the right to appeal a decision with the Employment Appeal Tribunal (EAT).  It is important to note that any appeals lodged with the EAT can only be made on a point of law, not because the claimant simply disagreed with the outcome.  In certain circumstances, further appeals against the EAT can be made in either the Court of Appeal or in the Supreme Court (Marchington & Wilkinson, 2008, page. 439).

In general, it is rare for employment appeals to progress higher than the Court of Appeal.  However there are cases, particularly relating to common law, which are decided by the Supreme Court or in the European Court of Justice. (Taylor & Wilkinson, 2016).  A contemporary case heard in the Supreme Court was the case of Royal Mail Group LTD v Jhuti, which involved complex matters pertaining to whistleblowing (Simpson, 2019).

In conclusion, there are many factors that necessitate employment legislation.  Employers and employees both need a clear framework in order to maximise outputs and enhance social justice.  Similarly, fair legislation provides the foundation on which positive working practices are built.  We have demonstrated an overview of the layered legal system that exists within the United Kingdom.   






















2. Summarise the main principles of recruitment and selection and explain how contracts of employment are established. 
 2.1 Identify the main discrimination law in relation to principles of discrimination law in relation to recruitment and selection. 
2.2 Explain how contracts of employment are established.
Employment law does not only apply to employees who have begun working for an organisation, it also applies to applicants and potential applicants.  The Equality Act 2010 superseded various anti-discrimination laws that had previously applied to recruitment and selection practices.  Specifically, the Act highlighted the following protected characteristics:
· Age
· Disability
· Gender reassignment
· Marriage and civil partnership
· Pregnancy and maternity
· Race, ethnicity and national origin
· Religion or belief
· Sex
· Sexual orientation

(Equality and Human Rights Commission, 2014)

The Equality Act means that employers cannot discriminate against applicants because of any of the above characteristics.  Discrimination can be partitioned in to three main types: direct, indirect and harassment.

In terms of recruitment, direct discrimination occurs when an organisation or employer does not appoint or select an applicant based on one (or more) of the protected characteristics stipulated within the Act.  An example of direct discrimination would be an employer not employing a person based on their gender.  Discrimination such as this is still prevalent in in the UK today, with 160 discrimination cases being awarded compensation in the year 2019/2020 (Reuters, 2020).

It is important to note that there are some exceptions to this rule when recruiting to an organisation.  For example, the governing body of a religious school would be able to recruit a Teacher based on their religious beliefs, providing that they are adhering to specific regulations regarding ‘reserved teachers’ (Department for Education, 2014).  Similarly, Taylor and Wilkinson (2016, page 30) explain how employers are able to justify a discriminatory job advert providing there is a clear business need to do so.  A general example would be where an employer, providing all reasonable adjustments have been made, does not employ a person with a severe disability if it meant that there was a potential risk for harm to said person or to other people.  Such issues are justified as ‘occupational requirements’.

Whilst direct discrimination tends to be more defined, indirect discrimination can sometimes be ambiguous.  This occurs when an employer indirectly puts an individual or group with a protected characteristic at a particular disadvantage, in comparison to another individual or group.  An example here would be the case of Rainbow v Milton Keynes Council where, in an industry with ascending pay scales correlated to length of service, an employer advertised for newly qualified staff.  The experienced applicant was not shortlisted due to her high salary and the employer was ultimately found to have indirectly discriminated (Jew, 2008)

Whilst discrimination is covered comprehensively in legislation, it is interesting that the requirement to have written contracts is not.  In the United Kingdom, there is no legal requirement to have a written contract of employment.  A contract of employment is a legal agreement between the employer and employee, which begins when an employee accepts an offer of employment (UK Government, 2020).  Whilst there is no obligation to write a contract, an employee must be provided with a written statement that includes terms and conditions.  These terms can be categorised into express terms, such as rates of pay and hours of work and implied terms, such as rules stipulating that employees do not steal from employers (Citizens Advice, 2021).

In summary, the above precis has outlined the various types of discrimination and the main legislation that covers the recruitment and selection process for employers.  It has also outlined the process for establishing a contract of employment.  






























An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Explain briefly the main requirements of redundancy law
(c) Summarise the main requirements of the law on business transfers.

As we have learned, the lack of legal requirement for written terms means that any changes to a contract of employment must be carefully considered and well planned.  Ideally, an employer should change a contract with the agreement of the employee.  When this is not possible, an employer can make unilateral changes to a contract when there is a strong business need to do so.  Employees may choose to take legal action in this instance.   If a contract is changed and the employee continues to work without protest, this can be deemed as ‘acceptance through practice’ (Taylor & Wilkinson, 2016).  At the point of conception, employers can include a ‘flexibility clause’ within the contract, which allows for a legitimate change such as the work location (ACAS, 2021b)

Another potential, yet risky, choice for an employer is to ‘fire and rehire’.  This is where employers can terminate an employee’s contract and then re-employ them on new terms.  As the CIPD (2020a) point out, this option provides scope for employees to form unfair dismissal or redundancy claims.

Due to the current economic situation, redundancy is a prominent discussion point in workplaces across the country.  The third quarter of 2020 saw a record number of redundancies made due to coronavirus (Partington, 2020).  There are a number of factors that employers must consider when planning for redundancy.  Firstly, the person(s) at risk of redundancy must be selected fairly and must be consulted around the selection process (Taylor & Wilkinson, 2016, page 33).

Employees cannot be selected for redundancy based on any protected characteristics set out in the Equality Act.  Similarly, employees cannot be selected based on whistleblowing or jury service (UK Government, 2020).  Employers must be mindful of these aspects as any redundancy procedure could result in a wrongful or unfair dismissal claim.

Employers must take great care to minimise redundancies.  For redundancies affecting more than 20 employees, collective consultations must take place within allocated timescales.  There is no legal requirement for consultation period timescales for individual employees, but organisations should be reasonable and work within statutory and contractual frameworks (CIPD, 2020b).  

Employees can also be subject to a ‘Transfer of Undertakings’ under the Transfer of Undertakings (Protection of Employment) Regulations 2006.  This can happen when the identity of an employer changes, for example when a business is sold or a previously-outsourced service is insourced.  According to ACAS (2021c), the Act named above provides a legal framework where employees have a number of statutory rights such as:
· Being told that the transfer is happening
· Being told of any changes that the organisation are making that have a direct impact on the employee
· Evidence that an agreement has been attempted
· Being told how the transfer is happening

Crucially, employers must demonstrate a full consultation with affected employees. For larger groups, this is generally done with a Trade Union representative or another elected member of staff.  In cases of smaller workforces, employers should consult with employees individually.  Ultimately, any transfer of undertaking must allow the employee to continue enjoying the same terms and conditions and continuity of employment (CIPD, 2020c)  

In conclusion, there are many legislative protections afforded to all parties regarding contracts, redundancy and transferring of undertakings.  Fundamentally, it is important for both parties to remember that employment is essentially a legal mechanism, protected and underpinned by law. 



4. Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and, 
(b) the major maternity, paternity and other family-friendly employment rights.

Fundamentally, employees have the statutory right to be paid for the work that they carry out.  Whilst levels and methods of payment vary, basic rights do not.  Employees are entitled to earn the National Minimum Wage (NMW), a figure set by the government each year.  The National Minimum Wage varies depending on age bracket; a worker under 18 is entitled to £4.62 per hour whereas one over 23 is entitled to £8.91 (from 1st April 2021) (ACAS, 2021d).  Readers should be aware of the difference between the NMW and the National Living Wage (NLW).  The NLW, a by-product of historical campaigning, was introduced by the Cameron ministry.  It was a successive plan which aimed to bring the NMW (for over 25s) in line with the NLW (CIPD, 2016).  It should be noted that in law, contracts that do not pay the NMW are not legally binding.

In addition to a minimum wage, employees are also entitled to sick pay, holiday pay and various types of parental leave, which will be discussed further on.  The Equality Act 2010 means that men and women have the statutory right to ‘equal pay for equal work’.  This Act has provided safeguards for equal pay whereby if an employer is charged with pay discrimination, it must publish the results of an equal pay review (CIPD, 2021c).  

The Employment Rights Act 1996 prevents employers from deducting wages from employees except in specific situations including overpayment of salary, a court order or in the case of industrial action by the employee.  It should be noted that any mechanism for wage deduction should be agreed to in writing and provided for as part of a contract of employment (Taylor & Wilkinson, 2016, page 36).   

Whilst some employers can provide sick pay for employees under their own regulations, all employees are entitled to Statutory Sick Pay (SSP) at £96.35 per week.  This is dependent on national insurance contributions, but generally applies to the vast majority of employees (CIPD, 2021d).   In addition to sick leave, all employees are entitled to 5.6 weeks paid holiday (known as annual leave) per year (UK Government, 2021).

Whilst in employment, working hours are governed by the Working Time Regulations 1998.  In summary, this legislation provides for a maximum working week of 48 hours over 17 weeks.  Employees can opt out of this directive in writing (Lewis & Sargeant, 2007).  Employees are also entitled to such rights as 11 hours rest per day and a day off each week.  It will be noteworthy to see the ramifications of Brexit on the various working time regulations.  

As well as the leave entitlements noted above, there are other types of leave legally afforded to employees.  Employees are entitled to 52 weeks maternity leave.  In addition to leave, employees may also be entitled to statutory maternity pay for 39 weeks, dependent on certain timeframes.  Employers must also provide two weeks paid paternity leave, again dependent on certain timeframes.  There is also a legal provision for Adoption Leave, in which employees are entitled to Statutory Adoption Pay, for up to 39 weeks.  Notably, employees have a legal right to return to the same job after maternity leave, providing the return is not after the first six months of leave (CIPD, 2020d).  In addition to this, employees who are legally defined as ‘parents’ are eligible for unpaid parental leave.  Employers must offer this to parents under certain principles, as set out in the Employment Rights Act 1996.

As a final point, it is important to consider the various acts of legislation that cover an employee’s rights concerning pay and leave.  There are many duties placed upon both employer and employee with legislation providing baselines that must be adhered to.     







5. Summarise:
(a) the major requirements of health and safety law
(b) key legislation supporting equality and diversity in the workplace
(c) the concept of implied duties in relation to employee management at work


All employers have a duty, under various acts, to promote the health and safety of their employees.  The Health & Safety Executive (HSE, 2021) lists no less than 14 pieces of legislation that it enforces.  In the main, the Health & Safety at Work Act 1974 provides the predominant legislation for employers.  It is a wide-ranging act that places a statutory duty on an employer to:
Inform staff of any risks and how these have been mitigated
Arrange risk assessments
Consistently monitor safety arrangements
Provide a safe place to work
(CIPD, 2020e)
Whilst this is not an exhaustive list, it demonstrates the responsibility that an employer has to provide a safe workplace. 

Further to this, The Management of Health & Safety at Work Regulations 1999 built on the previous act to stipulate further responsibilities on the employer.  Notably, it also shared the burden by placing further responsibilities on the employee.  Workers have to ensure they take reasonable steps to promote their own health and safety, as well as to report any shortcomings.  Health & Safety has been a major concern through the emergence of home working in the coronavirus pandemic.  Whilst employers may not be able to complete a full risk assessment, they must take ‘reasonable steps’ to ensure that health and safety is paramount (ACAS, 2021e).

Although the Equality Act 2010 sets a baseline for an employer to promote diversity, there are specific regulations that focus on promoting equality and diversity.  Generally, the Human Rights Act 1998 has been enshrined in to workplace law to cement the European Convention on Human Rights.  Two articles are particularly pertinent to the workplace, namely the prohibition of slavery (Article 4) and the right to form an assembly (Article 11) (ACAS, n.d.).  

Many of these protections and safeguards do not have to be explicitly written in to a contract, these are known as ‘implied’ terms as they can be taken as evident without notice.  Implied terms are usually held under common law and can include the expectation that the employer will pay for work or services, or protect employees from harassment (CIPD, 2020f).

Employers should exercise caution on terms that are ‘implied’.  An example in law is the case of Park Cakes LTF v Shumba & Ors (2013) where a tribunal upheld that historical precedent constituted implied terms of a contract.

In conclusion, there are many factors that are incumbent on both employers and employees.  There are various acts and precedents that contribute to a safe, secure, equal workplace.  The onus is placed upon both parties, underpinned by law. 




















6. Explain briefly the main requirements of unfair dismissal law in respect of:
(a) capability
(b) misconduct
(c) grievance

Whilst contracts of employment are legal agreements, there are times when employment can be terminated by either (or both) parties.  Employees who are underperforming, or who have been found guilty of misconduct. As Taylor & Wilkinson (2016, page. 41) note, employers who are perusing misconduct procedures should always have an awareness of the legal implications surrounding dismissal.

Best practice for organisations is to have a comprehensive and prominent policy that details the expectations and procedures regarding conduct and capability breaches.   There are certain times where an employee will be dismissed on grounds of capability, generally because of either qualification, performance or illness.  In situations like this, employers should follow the ACAS statutory Code of Practice.  This document sets prerequisites for capability procedures.  Employees should expect a thorough investigation and should expect to be informed in writing of the main points.  At capability meetings, the employee has the right to be accompanied by an appropriate companion.  Employees also have the right to be heard fairly during the investigation, and have the right to appeal (ACAS, 2005).  

The majority of capability procedures are underpinned by the Employment Rights Act 1996.  When an employee feels they have been wrongly dismissed, they can file an unfair dismissal case against their employer.  As the CIPD (2020g) points out, employees must meet certain criteria to be able to file this type of claim:
· they must have been dismissed
· they must be legally defined as an employee and not a worker
· they must have been employed for the qualifying period of employment (subject to various regulations)
· they must begin the claims process within three months of being dismissed
· they must not fall under excluded categories 
As well as capability issues, an employee can also be dismissed because of misconduct.  The process for misconduct generally mirrors that of capability.  An employer must have reasonable grounds to begin proceedings and notify the employee in writing.  The employee is still awarded the same rights as an employee experiencing capability proceedings.  In general, conduct issues can be categorised into either ‘misconduct’ or ‘gross misconduct’.  The criteria for gross misconduct are so, largely because it could result in dismissal.  However, these are not mutually exclusive and there are many situations where gross misconduct doesn’t lead to dismissal or, sometimes where misconduct does lead to dismissal.

All organisations should have a fair and transparent grievance policy.  An employee can raise a grievance if they feel their complaint cannot be resolved on an informal level.  Grievance procedures can also be used to avoid issues escalating to employment tribunals (CIPD, 2020h).

As is the case for the other procedures above, grievance policies should follow the ACAS Code of Practice.  Organisations tend to have their own grievance policy, using the code of practice as a framework.  It should be noted that where procedures are not followed correctly, any future tribunals could increase an award by up to 50% of the compensation (Marchington & Wilkinson, 2008).
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