Legal Process Assignment 1 

The purpose of this essay is to clarify the common law foundations of the English legal system. The common law and civil law, the two primary legal systems in use around the globe, will each be examined in this essay. This essay will explain the common law's development in England and Wales, present examples of how it has been applied in real-world situations, and compare and contrast the two legal systems.
A common-law based system is exemplified by the English legal system (Gillespie, 2013, p.11). After the Norman conquest in 1066, common law emerged as a system that made so-called judicial precedents binding rather than only being helpful persuasive advice (Finch and Fafinski, 2021). The main focus of the common law was to resolve disputes at hand, rather than creating legal principles that would be codified (O’Connor, 2012, p.13). Today, we refer to common law as the type of law that does not derive from a statute or piece of legislation. In other words, the value of the judicial precedents that these decisions set as well as the legislation that results from cases that are resolved by judges. Judges must essentially construct law by setting precedent that is binding on subsequent courts when a new case or disagreement is distinct from all prior instances. Common law is unique in that it uses judicial decisions to represent the law of the courts (O’Connor, 2012, p.14).
Prior to the Norman conquest in 1066, there was no single system of law common to the whole country. Instead, there were a range of local unwritten customs which varied. However, the general effect of the local laws were similar in practice. In order to develop a level of consistency in the law, the King appointed commissioners to conduct hearings across the nation in an attempt to assess how the law was being upheld and what policies were being put into place (Finch and Fafinski, 2021, p.95). As the duties of these commissioners changed, a system of justices—who we now refer to as judges—became established. Several times a year, these judges would convene assizes in each nation to consider important criminal cases. In 1285, this method was expanded to civil proceedings. Over time, judges established a body of law known as "common law" that applied to the entire nation. They achieved this by constantly following what they believed to be the best local norms and regulations established from judges' own rulings in prior instances (Finch and Fafinski, 2021, p.96). Common law as we know it, emerged from a combination of local custom and case law.
In today’s definition, common law is referred to as when a judge decides on a case based on the particular facts and circumstances in the dispute at hand. Any prior decisions the judge refers to in order to make a determination are called precedent. In England and Wales, law is not only passed by Parliament, which is referred to as statutory law, but can also develop from previous decisions made in the courts (Gillespie, 2013, p.12). 
The civil law system, not to be confused with civil as the distinction between civil law and criminal law, is used by countries such as France and Germany, and is the oldest and most widely used legal system which dates back to 450 B.C, originating in Ancient Rome (O’Connor, 2012, p.9). Supporters of the civil law system believe that a code of law is able to cover all scenarios without the need for judges to interpret it by referring to case law. Civil law is based on the belief in codification in order to establish a reasonable and uniform approach to law. In the civil law system, judges may refer to common law as "playing" with the law, particularly if they are unfamiliar with it (O’Connor, 2012, p.12). The main difference between common law and civil law systems is that in common law systems, judges can be relied upon to “create” law, whereas in civil law systems, judges are relied upon to apply coded law. Historically, common law developed on a case-by-case basis from the bottom-up (by judges), whereas civil law developed from the top-down by the legislature (O’Connor, 2012, p.13).
It's crucial to keep in mind that just because two nations share a legal system, this doesn't necessarily mean that their laws and procedures are identical. An illustration of this is the civil law system in France, where the Napoleonic codification of civil law in 1804 was written in a way to be understandable for common people, as opposed to the far more complicated German civil code (1900) (O’Connor, 2012, p.10).
A question that may be asked when referring to common law is whether judges can “make” law. In the English Legal System, a judge's role is to uphold the legislation that the parliament has already passed. Each law passed by the parliament must be specifically outlined and applied by judges based on the facts of each case. The precedent established by higher courts must be followed by the judge when making decisions regarding a case in order to ensure that the parties engaged in the case will be handled fairly and consistently. There are several laws that are judge-made, including tort and contract law. Negligence has also become a tort, which is one of many significant advancements (Elliott & Quinn, 2014/15, p.28). In the case of In Airedale NHS Trust v. Bland (1993), the House of Lords was forced to decide Tony Bland's destiny, a football fan who was left in a coma following the Hillsborough stadium tragedy. Despite the fact that it was clear Mr. Bland would die if his medication was stopped, the court had to decide whether it was appropriate to stop providing him with the medications and artificial feeding that had kept him alive. The courts were left with little choice but to make a ruling, and they determined that halting the medication and artificial feed was an appropriate course of action under the circumstances and was done in the patient's best interest. The House of Lords upheld the rulings of a Family Division Court and the Court of Appeal, Civil Division, allowing doctors to refuse medical care to a patient who is unconscious and in a persistent vegetative state as long as the patient will die shortly after the treatment is stopped. According to the court, this allowed the patient to pass away peacefully and without pain, and it also followed nature's natural path. The court made a distinction between this situation and euthanasia, a crime in which a doctor intentionally aids in the patient's death. In the future, it was suggested to doctors and families in analogous circumstances to petition the court before taking any equivalent action because each situation requires a case-by-case analysis in the absence of action by Parliament (House of Lords, 1993). 
A historic case that many may refer to when discussing the common law is that of Donoghue v Stevenson (1932). It established the general guidelines by which one person would owe another person a duty of care, thereby creating the contemporary concept of negligence. The facts concerned Mrs. Donoghue drinking a bottle of ginger beer in a café in Paisley, Renfrewshire, which is also known as the "Paisley snail" or "snail in the bottle" case. In the bottle was a dead snail. She became ill and filed a lawsuit against Mr. Stevenson, the maker of ginger beer. Because it was predictable that failing to assure the safety of the goods would hurt consumers, the House of Lords determined that the manufacturer owed her a duty of care, which was broken (Atkin, 1932). This well-known decision in English law had a significant impact on the development of tort law in general and the doctrine of negligence in particular (Heuston, 1957, p.15). 
Although the English legal system is founded on common law, judges are required to refer to statutes, which are created by Parliament, to guide them in cases where applicable and with respect to the situation that is being dealt with. Statutes codify laws which, of course, judges must follow to provide an outcome or decision on a case (Elliott, 2023). Common law allows statutes to remain up to date, providing new solutions to new problems. This is displayed in the civil case of Fitzpatrick v Sterling Housing Association Ltd (1999) where the meaning of the word “family” was disputed during a legal case heard by the Judicial committee of the House of Lords. The Rent Act (1977), as well as the Housing Act (1998) meant that tenants could pass their tenancy onto their cohabiting family members or spouses upon bereavement. In this case, the claimant (Fitzpatrick) was a homosexual man who had lived with his partner (Thompson) in a rented flat from 1976 until his death in 1994. The context of the dispute was the question of whether Fitzpatrick was protected by the laws, as he wasn’t a blood relative or married to Thompson who was the sole tenant of the rented flat at the time of his death. The Court of Appeal initially rejected Fitzpatrick’s appeal, citing the precedent of Harrogate Borough Council v Simpson (1985), where they determined that the laws did not extend to homosexual couples. The Court of Appeal stated that there were matters which Parliament ought to consider, which prompted The House of Lords to overturn the decision made by the Court of Appeals, stating that long-term same-sex relationships could be considered family without the ties of blood or marriage for the purposes of housing law (Elliott & Quinn, 2014/15, p.30). “If "family" could only mean a legal relationship (of blood or by legal ceremony of marriage or by legal adoption) then the appellant must obviously fail. Over the years, however, the courts have held that this is not so.” (House of Lords, Publications & Reports, 1999).
It is clear that common law ideas serve as the foundation for the English legal system. The English Legal System continues to be based on the common law, which was first established in 1066 following the Norman Conquest. Even though it dates back centuries, the common law system has enabled the application of contemporary remedies to contemporary issues, as demonstrated by numerous decisions, including Fitzpatrick v. Sterling Housing Association Ltd. (1999). Countries with a civil law system may criticise England's common law system as "unsystematic" in nature, yet it has been demonstrated that the system is adaptive to contemporary social changes.
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