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In this case study the case of Griffin v. Sheeran, heard at the United States District Court, S.D. New York, on the 3rd January 2019 shall be discussed. 
Kathryn Griffin, Helen McDonald and the estate of Cherrigale Townsend sued Ed Sheeran, Atlantic Records, Sony/ATV Music Publishing and Asylum Records on account of copyright infringement. The plaintiffs claimed to own a partial interest in ‘Let’s Get It On’ as heirs of Edward Townsend. The plaintiffs claim that Sheeran infringed copyright by replicating aspects in his 2014 hit ‘Thinking Out Loud.’ Townsend was a music producer who co-wrote ‘Let’s Get It On’ with Gaye and he allegedly created the music and lyrics for ‘Let’s Get It On’. A copyright application was filed for the track in support of this on July 17, 1973. The copyright application listed Townsend as the sole author and states February 14, 1973, as the date of publication. It is alleged within the suit that the rights owned by Gaye and Townsend are infringed upon by Sheeran and Sheeran’s co-writer Amy Wadge. It is counter-argued by the defendants that the “two works are not substantially similar, that any alleged similarities concern unprotectable and commonplace elements” (Griffin v. Sheeran, [2018]).
The plaintiffs sued for the total amount of “$100 million” (Rosenborg, 2019). The sheer amount sued for by the plaintiffs, somewhat calls into the question the legitimacy of the case. It could be a sheer coincidence, but the mere fact that a co-writer of Marvin Gaye, who’s estate set the precedent for posthumous copyright litigations in 2015 with Williams v. Bridgeport Music, is suing another successful song ‘based’ on his works could be viewed as setting a dangerous precedent for posthumous lawsuits. 
In the traditional manner of Sheeran’s writing, this song is slightly out of character for this era of his songwriting. The same album featured more typical songs for Sheeran’s “X~ album. “X” featuring songs more in Sheeran’s typical style such as “Sing” and “Bloodstream”. As such it is possible that Sheeran took undue influence from third party tracks, possibly from ‘Let’s Get It On’. And as the legal precedent was set, it is not outside the realms of sanity to suggest there is a case to be had from Griffin et al.
On the other hand, Sheeran is a prolific songwriter and often writes songs for other artists. As mentioned, in an interview with Nick Grimshaw, Sheeran entered the studio “to write for other people” (Sheeran, 2017) with two writers named Steve Mac and Johnny McDade. Sheeran went on to state he thought the song in question (Shape of You) would be “great for Rihanna” (Sheeran, 2017) but eventually wrote lyrics more suited to his style than Rihanna’s. Eventually releasing the song on the ‘X’ album. If Sheeran often writes for other artists. Henceforth, it is not unfeasible to think he may write, in terms of sheer numbers, a lot of musical works. Would it not be possible as a music professional might use the same chords as a previous song, in a writing session, at some time in their career? The defendants may retort that chord patterns and rhythmic patterns are outside of copyrightable materials. 
Nevertheless, the case continued to the US District Court and was heard by Louis L. Stanton. The case itself presents various problems which this case study will discuss. 
Firstly, the plaintiffs are claiming a large number of perpetrators were responsible for the copyright infringement. The consistency in this raises some queries again regarding the legitimacy of the case. As the defendants include Atlantic, Sony/ATV and Asylum Records, this could be regarded as an attempt to win a lawsuit simply for the damage payments to the plaintiffs, and not in the interest of copyright or music as a whole. Interestingly, Sheeran is also named as a defendant, but the registered co-writer Amy Wadge is not. Wadge has not had success comparable to Sheeran, arguably few artists have, but it does raise the question of why the lesser party in this infringement case was seemingly pardoned from copyright infringement. If the estate and relevant parties were set on absolutely upholding their rights and the rights of their predecessor’s should Wadge have not been included in this case also? Again, as aforementioned, the sheer amount of damages claimed by the plaintiffs raise a question of motive for cases like this, and the precedential standards set by Williams v. Bridgeport, in which the monetary “award is $4,983,766.85” (dlisted, 2018). It is worth noting that in the footnotes to Griffin v. Sheeran it is stated that “The remaining one-third of the songwriter royalties were assigned to Gaye. The beneficial owners of Gaye's one-third interest have commenced a related action, in which formal discovery is stayed pending the resolution of this motion… Structured Asset Sales, LLC v. Sheeran et al.” (Griffin v. Sheeran, [2018]). Interestingly, in Structured Asset Sales, LLC v. Sheeran et al. Wadge is listed as a defendant, however, remains absent from Griffin v. Sheeran. 
In terms of financial gain and damage payments it does raise an issue that the case notes highlight very well. It not only states that ‘Let’s Get It On’ has become one of the most famous R&B and soul songs in music history, but also that ‘Thinking Out Loud’ hit number one in eleven countries and was certified multi-platinum by the RIAA. One has to wonder if the latter was a reason for the case to come to fruition. 
Throughout the case, the word ‘commonplace’ is used. Usually, this is used within the terms of originality and querying whether Sheeran took undue influence from Gaye in the creation of ‘Thinking Out Loud’. The case directly states “material facts are in dispute: whether the harmony and harmonic rhythm were commonplace prior to LGO (Let’s Get It On)” (Griffin v. Sheeran, [2018]). The term commonplace raises a large potential problem. Just because something is not commonplace does this exclude it from copyright protection as a result of this? The very use of the term commonplace raises many issues into contention. 
It is worth stating that both parties and their independent experts agreed that many of the elements of ‘Let’s Get It On’ are protectable, but the chord progression and harmonic rhythm are unprotectable. Both parties dispute whether "the basic I-iii-IV-V chord progression used in LGO was commonplace prior to LGO (‘Let’s Get It On’)” (Griffin v. Sheeran, [2018]). Again, this reference frame of commonplace is a contentious issue. Bach in his choral work ‘Lobt Gott, ihr Christen allzugleich’ uses the I-iii-IV-V at 80bpm, the same tempo as ‘Let’s Get It On’. Bach is arguably one of the most commonplace classical composers, being in the repertoire and sheet music collection of most, if not all, classically trained performers and composers. And in this excerpt, the plaintiffs are not attempting to claim copyright of the chords themselves, but the relationship the chords have with each other. A I-iii-IV-V pattern can be used in any key, as the numbers are relative to the chords encompassed by the root key itself. Is it possible to copyright a chord pattern, surely these fall under commonplace musical compositional elements? 
Despite this, the US Supreme Court decided in Feist Publications, Inc. v. Rural Tel. Serv. Co. (1991) “a work may be copyrightable even though it is entirely a compilation of unprotectable elements… what is protectable then is ‘the author's original contributions’…the original way in which the author has ‘selected, coordinated, and arranged’ the elements of his or her work” (Feist Publications, Inc. v. Rural Tel. Serv. Co. [1991]). This does serve as a basis for copyrighted music as a whole, and as such the judgement ruled in 1991 is relevant to this case, however, this entirely negates the entire origin and foundation of music as a whole. Practises such as cantus firmus have been around for millennia. In the middle ages, and in particular the renaissance, it was common for composers to write paraphrase mass’ for the church. They would use secular melodies and rhythms to provide their basslines or inner voices and then write new music around it. Jazz musicians regularly use the practice referred to as contrafact. A contrafact is a music composition which uses a new melody overlaid on a “familiar harmonic structure” (Kernfeld, 2002). By this, rulings such as Williams v. Bridgeport Music (2018) and the potential ruling of Griffin v. Sheeran could have, would mean that works from jazz musicians and composers around the world would be susceptible to copyright claims for their original contributions. “If we take a historical view the bassline of ‘Let’s Get It On’, is the ‘cantus firmus’ of ‘Thinking Out Loud’. ‘Thinking Out Loud’ is a ‘contrafact’ of ‘Let’s Get It On’. The same progression but it uses a different melody” (Adam Neely, 2018). 
Referring to the origins of ‘Let’s Get It On’ experts conceded that out of “hundreds of thousands of songs composed prior to Let's Get It On, only a dozen or so were identified that contained this chord progression” (Griffin v. Sheeran, [2018]). Although ‘only a dozen’ this is still twelve other works that are composed of this chord progression as a compositional element. Does this make ‘Let’s Get It On’ a copyrightable work if, potentially, twelve other composers have used the same chord progression the plaintiffs' claim are copyrighted by themselves? The plaintiffs “concede that the ‘I-iii-IV-V chord progression also appears in at least two guitar method books’, although they note that ‘the two guitar method books were both published more than twenty-five years after ‘Let's Get It On’ was written’” (Griffin v. Sheeran, [2018]). If these books were indeed published twenty-five plus years after ‘Let’s Get It On’ was written this would place the time of publication at approximately 1999 or 2000 A.D. Sheeran was born in 1991, and at the time of the proposed publication Sheeran would have been 8 or 9 years of age. At this age, it is very reasonable to think Sheeran displayed an interest in music and the guitar and may have used ‘guitar method books’ to teach himself guitar or improve his knowledge base. Does this mean creators in the future can be sued purely for how they may have learned music originally? If they contain a copyrighted chord progression in the book itself, and one learns how to compose music using books and existing knowledge bases and frames of reference, how would one know in their early music infancy? How would one know if what they were learning was indeed infringement when they simply are teaching themselves from an instructional book such as “Teach Yourself Guitar”? Should a musician do so and learn a chord progression they like, can they not adapt this and write around a chord progression in the future using ‘original contributions?’. 
As the case report states, the basis for determining original contributions and uniqueness “between two items is whether an `ordinary observer’, unless he set out to detect the disparities, would be disposed to overlook them, and regard [the] aesthetic appeal as the same.’” (Griffin v. Sheeran, [2018]). This precedent was set in 2001 in the case of Yurman Design Inc. v. PAJ, Inc. (2001), however, this raises a crucial debate with regards to music and the creative arts. If you hear ‘Thinking Out Loud’ one does not automatically recognise the similarities that exist between the two songs. Critically an ordinary observer will not, and the average music listener will likely not hear ‘Thinking Out Loud’ and immediately relate it to ‘Let’s Get It On’. Whether this is due to a generational difference and the younger audience Sheeran possesses, simply, not knowing ‘Let’s Get It On’ to the extent their parents might, for example, remains to be seen. When listening to ‘Thinking Out Loud’ you can clearly identify by both the vocal style and the tonality of the guitars on the recording, that it is Sheeran performing. These surely class as original contributions as what is possibly more original than someone’s voice? If the average consumer cannot detect disparity unless playing them side by side, is this not setting out to detect the disparities? Does the court not contradict itself? If a jury should hear both side by side in open court, the lawyers and experts both parties bring in will likely pick similar sections from both songs to play side by side. Is this not setting out to find disparity and similarity?

To conclude, this case along with Williams v Bridgeport (2018) provide potential real implications of the highest order for the wider music industry. The court ruled that “the question whether TOL (Thinking Out Loud) infringes on LGO (Let’s Get It On) should be determined by trial rather than summarily” (Griffin v. Sheeran, [2018]).
Pharrell, Thicke et al. had to pay upwards of $4million in damages and unpaid royalty checks for allegedly appropriating and sampling a Marvin Gaye song. Now the very same estate along with its connections to the Townsend estate is suing another modern artist for a ridiculously large amount. Although both the songs in question do share similarities to the song proposed by the plaintiffs in both regards, this fact is unavoidable. However, one party cannot copyright compositional elements. Any basic music law book will tell you that chords, notes, scales, rhythmic patterns and musical techniques are not copyrightable. But the claim the plaintiffs in this case present does follow a dangerous precedent. It could feasibly be the case where distinctive rhythms do become copyrighted and writing in this style could engage in a lawsuit. 
In electronic based music, sampling has long been a genre and style-based feature, although these are usually cleared by bi-partisan contractual agreements. However, the worrying trend this case alongside Williams v Bridgeport (2018) could lead to a downfall in sampling as creators may be fearful of a lawsuit from a larger, wealthier corporation for usage of their song. 
The fact that music innately and subconsciously relies on the usage and adaptation of existing, familiar ideas cases like these could see, at worst, the slowing of new material being released to the public. If creators are wary of writing songs, for risk of losing the earnings from this song, and possibly more, they may refrain from creation and release. 
After all, there are only twelve musical notes available and twelve major chords to write with, at what point of musical creation do we end up repeating ourselves and adapting it into something different? 
Quite simply, at the dawn of music itself. 
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