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The purpose of this essay is to evaluate the tests used to determine causation regarding the duty of care. 
Tort can be described as the area of civil law which provides a remedy for a party who has been injured or suffered. The word tort itself is Latin for tortum which means wrong. Tort is the greatest source of litigation which is that of negligence. Negligence concerns personal safety and interest in property. 
Causation is a fundamental concept in tort law, essential for establishing liability. This essay provides an overview of the various tests used to determine causation and distinguishes between factual and legal causation.
Causation in tort law refers to the relationship between the defendant’s conduct and the resulting harm to the plaintiff. It is a crucial element that must be proven for a claim to succeed (Klar, 2013).
The main difference between tort law and criminal law is the nature of their objectives. The purpose of criminal law is to enforce the laws of the UK by punishing those who break the law. Whereas tort law is to enforce the law by compensation those who suffer damage when the tort law is broken. The primary focus in tort is the loss or damage suffered by the injured party known as the claimant. In the instances of defamation cases, the law of tort allows for punishment of the defendants by using use of exemplary damages. The main purpose of tort law is compensation. This means putting the claimant back to how they were before they suffered damages or loss in other words how they would have been had the tort not occurred. 
The term “compensation culture” refers to a societal trend where individuals are increasingly inclined to seek compensation through legal means for various grievances, often perceived as minor or frivolous. This phenomenon has sparked significant debate, particularly in the UK, where it is often portrayed as a growing problem that burdens the legal system and fosters a litigious mindset. The phrase “compensation culture” was popularised in the UK during the 1990s, largely through media coverage that highlighted seemingly absurd legal claims and large compensation payouts.  The notion implies a shift towards a more litigious society, where the pursuit of compensation is seen as a primary response to accidents and injuries instead of focussing on the two secondary objectives of tort being deterrence and justice.
The Compensation Act 2006 encompasses several important provisions aimed at clarifying and improving the legal landscape for compensation claims. One of the primary objectives of the Act is to address the deterrent effect of potential liability on desirable activities.
Factual causation, also known as “cause-in-fact,” is established using the but-for test. It determines whether the defendant’s actions were a necessary condition for the occurrence of the harm. For example, in Barnett v Chelsea & Kensington Hospital Management Committee (1969), the court used the but-for test to conclude that the hospital’s negligence was not the factual cause of the patient’s death.
Legal causation, or “proximate cause,” involves determining whether the harm was a foreseeable consequence of the defendant’s actions. It sets the legal boundaries for liability, ensuring that defendants are not held liable for remote or unforeseeable consequences. The case of Wagon Mound (1961) it illustrates this principle, where the court held that the damage was not a foreseeable result of the defendant’s actions (Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd [1961].
Causation is a critical element in tort law, requiring both factual and legal analysis. Understanding the distinction between factual and legal causation, and the various tests used to establish them, is essential for determining liability in tort cases.
The concept of duty of care in the UK forms the principle in tort law. This is to ensure that individuals and organisations act with reasonable care as to avoid harm to others. In the event of failure to take such action, the result could mean that the defendant could be liable to pay damages to the injured party or who has suffered a loss because of the breach of duty of care. 
Establishing causation is a fundamental aspect of tort law, particularly in cases involving a breach of duty of care. The concept of causation links the defendant’s breach to the claimant’s harm, ensuring that liability is appropriately assigned. Various tests have been developed to determine causation, each with its own application and nuances. By examining these tests, their advantages, limitations, and potential reforms, this essay will provide a comprehensive understanding of how causation is determined in legal contexts and evaluate the tests used to establish causation in relation to a breach of duty of care, focusing on the “but for” test and the thin skull rule.
A duty of care refers to the legal obligation imposed on individuals and organizations to adhere to a standard of reasonable care while performing any acts that could foreseeably harm others. This concept has evolved through common law, with landmark cases such as Donoghue v Stevenson [1932] establishing the foundation for modern duty of care principles.
The landmark case of Donoghue v Stevenson [1932] established the foundation of the modern duty of care principles. In this case it was determined by Lord Atkin, that the “neighbour principle” which states that individuals must take reasonable care to avoid acts or omission that could injuries their “neighbours” who are defined as those who are closely and affected directly by their actions.
However, this case has faced criticism. Critics have argued that the principal concept is too vague and broad thus making it difficult to apply consistently. The definition as to what qualifies as a “neighbour” is open to interpretation. This has led to concern that the principle could lead to an overextension of liability. This could mean that defendants are held responsible for an unreasonably wide range of potential claims against them. This could result in an increase and an overwhelming numbers of claims being brought against people and an increase in litigation which would lead to the courts being overrun with litigation claims. In addition, the neighbour principle may have economic and social implications. Business may face an increase for insurance costs and constraints to operations due to the increased risk in liability. 
The principle grants judges discretion in determining the existence of duty of care. Which can lead to inconsistent and unpredictable outcomes. This unpredictability can be problematics for the claims and defendants. 
Compared to the neighbour test, the Caparo test provides clearer guidelines for establishing duty of care as seen in the Caparo Industries plc v Dickman [1990] case. The Caparo test’s three-stage approach which is foreseeability, proximity and whether it is fair, just and reasonable is seen as a more precise method.
The but-for test is a fundamental principle in tort law used to determine factual causation. This essay explores the definition and application of the but-for test, examines landmark cases such as Barnett v Chelsea and Kensington Hospital Management Committee (1969), and analyse the strengths and limitations of this test.
The but-for test asks whether the harm would have occurred but for the defendant’s breach of duty. It is a straightforward test used to establish factual causation by determining if the defendant's actions were a necessary condition for the occurrence of the harm. In the case of Barnett v Chelsea & Kensington Hospital Management Committee (1969), the had to decide whether the hospital was at negligent for failing to treat the patient was the case of the patient’s death. The court in this case concluded that the patient would have died regardless of the actions taken by the doctors at the hospital. 
Whilst the but-for-test is straightforward and easy to apply, it has also been criticised for the inability to address causation in complex scenarios. The case of Barnett v Chelsea & Kensington Hospital Management Committee [1969], the court held that the hospital’s negligence did not cause the patient’s death, as the death would have occurred regardless of the breach. Therefore, the but-for-test was not satisfied. This highlights the test’s limitation in addressing situations with concurrent causes. The but-for-test may fail to establish causation effectively leading to potential injustices.
The thin skull rule, also known as the “egg-shell skull” rule, is a principle in tort law that holds a defendant liable for the plaintiff’s unforeseeable and unusual reactions to the defendant’s negligent or intentional act. 
The thin skull rule asserts that a defendant must “take their victim as they find them.” This means that if a plaintiff has a pre-existing condition that makes them more susceptible to injury, the defendant is still fully liable for all the consequences of their actions, even if the injuries are more severe than what would have been expected in a person without such a condition (Smith, 2018).
A landmark case illustrating the thin skull rule is Smith v Leech Brain & Co Ltd (1962). In this case, the plaintiff suffered a burn due to the defendant’s negligence, which later triggered a pre-existing cancerous condition, leading to the plaintiff’s death. The court held the defendant liable for the full extent of the injury, emphasising that the defendant must take the victim as they find them. The judgement in this case reinforced that employers have a duty to anticipate hazards in the workplaces particularly work environments where risks are presents as in the case with molten metal. The failure by the employer to provide adequate protective measures to protect their employees can leads to findings of negligence. 
The fairness of this rules is that victims can expect to receive full compensation for the injuries sustained regardless if the had any pre-existing conditions. This should then act as a deterrence for organisations to have greater care and protection for their employees in the knowledge that they would be fully liable for any harm caused. 
However, this rule means that defendants may face potential disproportionate liabilities which could be seen as unfair. According to White, 2020, the rule could also lead to higher insurance costs for increased risk of severe claims particularly at those with high risks jobs. 
The need of reform
Criticisms have highlighted the ongoing debate about the best way to balance the need for a fair and predictable legal framework with the flexibility to address diverse and evolving societal needs by developing sector-specific guidelines for duty of care. For example, creating detailed standards for medical negligence, workplace safety, and public authorities. This approach can help tailor the duty of care to the unique needs and risks of different sectors.
Enhancing judicial training to ensure more consistent application of duty of care principles. This could help mitigate the issue of unpredictability and ensure that similar cases are treated similarly.
Conducting economic impact assessments before imposing new duties of care. This would help balance the need for protecting individuals with the potential economic implications for businesses and public bodies.
These proposed reforms aim to address the criticisms by providing clearer, more predictable, and context-specific guidelines for establishing a duty of care.
As stated by Miller, 2022, by introducing a system where liability is proportionate to the foreseeability of the harm this would then balance the level of fairness to both the plaintiff and defendant. 
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