Problem Question:
Gemma recently decided to sell her fish and chip shop business and put a ‘For Sale’ sign outside the shop.  Angus saw the sign , went into the shop and enquired about buying the business.  He said it was important to him to buy a profitable business.  Gemma explained about her business to Angus and how, over the last three years, it had made substantial profits.  Gemma told Angus that if he wanted to buy the business he should act quickly, because the business was being put up for auction the following week.  In fact, if Gemma had taken the time to read the letter she had received from her selling agent, she would have discovered that she was mistaken, as the auction had been cancelled three weeks earlier.
Angus considered the matter for a couple of days.  Concerned that he might miss out if the business were sold at auction, he went back to Gemma and agreed to buy the business.  Angus and Gemma negotiated a price, and exchanged copies of a ‘memorandum of sale’ which said,
‘Sale, to Angus Daley, for £100,000, Gemma’s fish and chip shop business, including lease, contracts, stock and goodwill.  Profits averaging £30,000 per annum over the last three years.’
After buying the business, Angus was shocked to discover that the premises belonging to the business had no parking facilities, which he had assumed that they would have.  As a result, it was difficult to attract new customers.  He also discovered that the auction had been cancelled and there had been no rush for him to buy it.
Answer the following questions:-
1. (a) Define misrepresentation  (3 marks)
(b) Explain whether Gemma’s statement that the business was being put up for auction the following week was a misrepresentation.  (4 marks)

2. Assume for the purposes of this question that Gemma’s statement about the auction is a misrepresentation:
(a) Explain what type of misrepresentation it is. (7 marks)
(b) Explain the remedies available to Angus for that misrepresentation. (6 marks)

3. (a) Identify four factors which are considered by the courts in distinguishing a representation from a term of a contract. (4 marks)
b) Explain whether the statement that ‘Profits averaging £30,000 per annum over the last three years’ is a term of the contract between Gemma and Angus. (5 marks)

4.   (a) Identify two circumstances in which silence may amount to a misrepresentation. (2   marks)
(b) Explain whether Gemma’s omission to tell Angus about the lack of parking facilities is a misrepresentation. (3 marks)

5. (a) Explain how a term may be implied by the courts on the particular facts of the case. (3 marks)
(b) Explain whether a term that the business would have parking facilities will be implied in this way into the contract between Gemma and Angus. (3 marks)

Total marks available: 40
