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[bookmark: _Toc128745844]Introduction

         The following essay will explain what it means for the English Legal System to be based on common law principles.  Firstly, I will explain common law and civil law. A contrast between both laws and the history of common law will follow. Finally, some examples of common law in practice will be provided. 

[bookmark: _Toc128745845]What is common law? 

        It is widely recognised that Common law, often known as case law or precedent, is the body of law developed by judges, courts, and other bodies. According to Elliot (2023), judges presiding in court create legal precedents constituting common law. Unlike statutory provisions, codified as Acts of Parliament, the common law is in permanent change. Moreover, judges interpret the law fluidly by applying legal precedent and common sense to the facts of the case they hear (Elliot, 2023). 
          This means that common law is based on the idea that the court must use the same reasoning and evaluation process if a similar dispute has already been settled. Therefore, judges must issue future decisions that assure consistent treatment, especially when the parties in a case conflict with the law. Common law norms can be modified or replaced by legislation, which "trumps" or takes precedence over the common law (Incorporated Council of Law Reporting for England and Wales, 2023). For example, Theft, based on the common law offence of larceny, is now handled by the Theft Acts 1968, 1978, etc., and original murder penalties were superseded by the Homicide Act 1957 (ICLR, 2023).
          The Human Rights Act of 1998 marked a significant shift away from a law of duties and towards a law of rights in the orientation of the common law (Lewis, Kiralfy and Glendon, 2023). The act makes the provisions of the European Convention on Human Rights a subject of domestic law, allowing the English courts to grant relief in instances that would otherwise have to be brought before the European Commission for Human Rights or its court, the European Court of Human Rights. (Lewis, Kiralfy and Glendon, 2023).
          Common law judges can only change outdated laws to a certain extent, especially if they come from statutes (ICLR, 2023). Likewise, only Parliament can modify the law in such cases. The Law Commission, which reviews, and reforms outdated legislation, generally recommends such a modification after research and consultation (ICLR, 2023).

[bookmark: _Toc128745846]What is civil law? 

        Civil law focuses on the rights and property of individuals and organisations, which are not necessarily protected by criminal law. In civil law, disagreements between individuals and organisations are resolved, and compensation is frequently paid (Slater and Gordon, 2018). In a civil action, no one is imprisoned, but they may be out of cash if held liable for compensation (Slater and Gordon, 2018).
        According to Collin Dictionary (2023), “civil law is part of a country's set of laws which is concerned with the private affairs of citizens, for example, marriage and property ownership, rather than with crime”.
       Civil law can be defined as opposed to common law (ICLR, 2023). Moreover, it is a legal system based on a set of laws opposite from the common law system, where there is the idea that what happened before should happen again (ICLR, 2023). Furthermore, it can also be considered as opposed to ecclesiastical or other types of religious law. Civil law is a law that is not religious (ibid).
        As a result, the meaning depends on the situation.  For example, a criminal case can be decided in a civil court if it is not a religious court and is not part of a continental legal system like France's. Nevertheless, a murder trial will not happen in a civil court in the first sense, like the Chancery Division of the High Court. Instead, it would happen in a criminal court, like the Crown Court.
        Types of civil law include: “Contract, Tort, Company law, Revenue law, Intellectual property law, Media and communication law or Family law and Court of Protection” (ICLR, 2023). 

[bookmark: _Toc128745847]Contrast the two systems.

          Similarly, both systems share courts and judges, comparing cases to laws (Legal knowledgebase, 2022). The main difference between these two systems is that the common law was historically created case-by-case from the bottom up (by judges). However, the government has constantly developed civil law from the top down (O’Connor, 2012, p.13). Furthermore, given the dominant position of the judge in the common law tradition, it is perhaps not surprising that judicial opinions have historically been the primary source of law(O’Connor, 2012, p.14). In contrast to the civil law system, where judges are simply responsible for applying the law, common law judges are also responsible for creating it (O’Connor, 2012, p.14).
           Another critical aspect between these two systems is that civil laws cover family relations, property, succession, contracts, and criminal law. In contrast, common law statutes and principles govern constitutional law, procedure, corporate law, taxation, insurance, labour relations, banking, and currency (Legal knowledgebase, 2022).       
           The common law and statutory law complement each other well: the common law maintains statutory law current and in line with modern challenges and solutions, as well as establishing precedent when there is no legislative codification (Elliot, 2023).

[bookmark: _Toc128745848]Outline the history of the common law. 

              The Normans' conquest of England in 1066 A.D. has been called a "historical accident" because it led to the development of common law. (Glenn, Legal Traditions of the World, 223 cited by O’Connor, 2012, p.11). William the Conqueror wanted to set up a Norman legal system in a foreign country, so he gave power to a "corps of loyal adjudicators" (or judges) to settle local disputes and make the law (Ibid: 224 cited by O’Connor, 2012, p.11). Additionally, there was a method for referring more severe cases to the King for a decision (O’Connor, 2012, p11).
              As can be seen today, the proceedings at that time were oral and were including mainly illiterate people (O’Connor, 2012, p11). In 1701, the independent judiciary was created with the Act of Settlement (O’Connor, 2012, p11). This was followed by the publication of Blackstone's Commentaries on the Laws of England a great legal scholar, Blackstone, which influenced the spread of common law to other countries (O’Connor, 2012, p11).
             Furthermore, common law originated with the legal changes of King Henry II in the 12th century and was given the name "common" because it applied uniformly over the entire country (ICLR, 2023). The idea of binding precedent, in which courts adopt and apply the principles established in earlier decisions determined by senior courts, sometimes known as "courts of record," is also known as "stare decisis" in Latin (ICLR, 2023).

[bookmark: _Toc128745849]Are there examples of the common law working in practice?
 
          One example of common law working in practice is the “common law marriage”, a couple who choose to live together and are in an intimate relationship without marriage or civil partnership (Parliament, 2022). The number of cohabiting couples shows a significant increase of 144% between 1996-2021(Parliament, 2022). A 'common law' marriage is regarded as a valid marriage with associated privileges, made by exception to the requirements of a 'formal' marriage. It may be recognised as a marriage by the court, giving rise to certain rights separate from those granted by a formal marriage (GOV, 2020). However, common-law couples are not afforded the same legal protection as those formally married or in civil partnerships (GOV, 2020).
            A case across history that has shaped the law today is “Carlill v Carbolic Smoke Ball Co, 1893”, where Mrs Carlill filed a lawsuit against the producer of the carbolic smoke ball, a device used to prevent colds and influenza. The company had offered a reward of £100 to anyone who contracted influenza after using its product but refused to pay (Clapham, 2021). The court decided that this promise and Mrs Carlill's product use as directed made a legally binding contract, so she was entitled to the reward (Clapham, 2021). The case examines many modern contract ideas, such as offer and acceptance, needed to form legally binding agreements (Clapham, 2021).
            Another historical case that shaped today’s world is “Donoghue and Stevenson, 1932” (Clapham, 2021). In this case, Mrs Donoghue claimed she suffered shock and gastroenteritis after receiving a bottle of ginger beer with snail remains. However, she had no contract to sue because she did not buy the drink. Nevertheless, the court enlarged the negligence law to demand reasonable care towards others likely impacted by a person or company's activities (Clapham, 2021).
          The U.K. Parliament approved the Voyeurism (Offences) Act in February 2019, making upskirting a criminal punishable by up to two years in prison and the prospect of being included on the sex offender’s register. This is another recent example of common law (Chen, 2022). Further critical dates in common law can be seen in figure 1 below. 
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Figure 1. (Jiang, 2022).


[bookmark: _Toc128745850]Conclusion

           The advantage of Common law is that it is flexible - a court can set a new precedent, and predictable-courts have worked out well-established ideas in numerous instances. That means it is possible to define a common law legal institute with great certainty. However, common law can be slower in changing the law than civil law. 
               On the other side, civil law works differently because it sets up rules and classifications going from general to specific. The lawyer or judge's job is to find the rules in the law that apply to a given case and then follow them. This means that civil law drives some ambiguity because It is only possible for parliament to think of some possible situations when a law should apply. Writing a law in human language is only possible so that it is always clear and concise. However, in the end, both systems work in practice. 
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