Ellie Bowen (2200584) 
Legal Process (BPML4011) 
Question: The English Legal System is based upon common law principles. Explain what this means. 

Across the United Kingdom, there are three separate jurisdictions in place these include Scotland, North Ireland, England and Wales. This essay will discuss the English legal system and how it is based upon common law principles. Sometimes referred to as case law; common law can be defined as law established by precedent and customs from specific cases heard in court, as opposed to it being created exclusively by Parliament (Cambridge Dictionary, 2023). However, there is still legislation being used in practice in the English legal system. This is referred to as a statute, which is legislation that is discussed and approved by Parliament. All together Parliament consists of the Monarch, the House of Commons, and the House of Lords (University of Oxford, 2023). Parliament has a significant role within the English Legal System and this will be discussed further in this essay.

Common law was established in the twelfth century following the legal reforms of King Henry II with the purpose of creating a “common” legal system that would be applied equally to each individual within the country (ICLR, ‘no date’). The United Kingdom has an unwritten constitution where there are no specific requirements of how the government should act, nor a written definition of the rights each person possesses. Although, it is required that all courts included in the English and Welsh jurisdiction abide by the judicial precedent derived from the decisions of the higher courts. An example of a common law offence is murder, it can be defined by Sir Edward Coke (1797) as “the unlawful killing of any reasonable creature in being, under the Queen’s peace, with malice aforethought, either express or implied, death occurring within a year and a day”, (Barry Mitchell, 2016).

The United Kingdom has a parliamentary system of governance, where Parliament is declared as their supreme law-making body. As it is a supreme authority, the courts included in the English and Welsh jurisdiction accept that case precedent is to be overruled by legislation delivered by Parliament. As mentioned previously, Parliament consists of the Monarch, the House of Commons, and the House of Lords (University of Oxford, 2023). The Monarch is the Head of State, they occupy this position by birth rather than being elected. King Charles III is the current Monarch of the United Kingdom and he is legally responsible for the Government, appointing the Prime Minister and giving Royal Assent to new legislation. There are selective powers used by the Government that were first established as part of the Royal Prerogative, ministers of the government must continue to provide an acceptable service on their own accord or by seeking advice from His Majesty (UK Parliament, 2017). The House of Commons includes Members of Parliament that are elected to represent their constituency. It includes six hundred and fifty members, that each has to discuss, assess, propose new laws, and address any problems that are a cause for concern (UK Parliament, 2022). The House of Lords consists of members within a wide variety of occupations that are able to provide expert knowledge on particular matters. However, they are not elected and are appointed as a Lord by the Life Peerages Act (1958). Unlike the House of Commons, there is no limit to the number of members that appear in the House of Lords and as of September 2022 there were 798 Lords present (UK Parliament, 2022).  All of which contribute to the passing of new legislation and statutes that appear within the English legal System.  A statute is a superior law that provides the Houses of Parliament with an act to debate its relevancy and if it should be introduced as legislation. An example of a statute approved by Parliament that is used in the English Legal System today is the Data Protection Act (1998). This piece of legislation was introduced in practice to confirm the individual's right to legally obtain personal information that the government and other organisations have of them (UK Government, 2022).

In addition to this, equity was combined with common law to guarantee fairness and to ensure that justice is served in each trial. The development of equity occurred to reduce the effect of a strict common law system and there appeared to be a conflict between the two. This was diminished by the Judicature Acts (1873-75) where the previous higher courts were abolished and the current Supreme Court of Judicature was introduced, including the High Court of Justice and the Court of Appeal (UK Parliament, 2022). However, it remains that if there is conflict between the both of them then equity shall always prevail.

An example of common law being practiced in the English legal System today is Donoghue v Stevenson (1932) AC 562.  This case was brought before the court following an injury sustained by Mrs. Donoghue after drinking a beverage containing a decomposed snail. Donoghue successfully claimed against the manufacturer which resulted in the establishment of the Modern Law of Negligence (1932). Negligence can be defined as the occurrence of an injury or a loss to another caused by an individual’s reckless or careless behaviour (Osmond & Osmond, ‘no date’). Another example of common law used in the English legal system today is R v R (1991) UKHL 12. Prior to this case, there was a matrimonial exception for rape under English law. This case made it illegal for a husband to rape his wife and under no circumstances would there be a defence present (The Lawyer Portal, 2020). Following the conviction of rape, Lord Keith of Kinkel expressed his opinion that marriage does not permit consent which contradicts the perspective of Chief Justice Hale (1736) that a husband cannot commit rape against his wife (Ian Loveland, 2012). 
 
Comparatively, civil law refers to legal cases that include disputes between individuals or organisations. A civil law system is based solely on written laws created by the government and the decisions made by judges do not have an impact on the country's legislation. This particular jurisdiction is responsible for a large variety of cases including examples such as damaged goods or major claims between multi-national companies (Courts and Tribunals Judiciary, 2022). A well-known example of a civil case that has appeared in the British media recently is Vardy v Rooney [2022] EWHC 2017 (QB). On this occasion, Rooney believed that Vardy was sharing false information with the media. The claimant Rebekah Vardy attempted to sue the defendant, Coleen Rooney for libel based on Rooney publishing an inaccurate statement that affected Vardy’s reputation. The Judge ruled in favour of Rooney, given the evidence produced by Vardy was inconsistent and incredible (The Royal Court of Justice, 2022).

The most recognisable different present between common and civil law is the arrangement of a systematic code. A civil law system is codified and the countries practising this need to evaluate the law constantly to ensure it is relevant to modern-day society (Berkley Law, 2017). Whereas a common law system relies on a precedent created by judicial decisions, rather than the legislation itself. Therefore, an evaluation of common law practice is only necessary when there is a reason to be concerned. An example of this can include reformations to legislation such as the Data Protection Act (2018). A common system relies heavily on judicial precedents and they are binding in the English Legal System. Although this is not the case in a civil law system or at least it is not dependent on it. However, there is a valid argument in place that following judicial precedent ensures that all trials are consistent and generally fairer (Professor Edward Richards, 2009).

To conclude, it is evident that the English Legal System is based upon common law principles. The English legal system benefits massively from adopting common law principles. A common law system ensures that each trial is fair through the use of judicial precedent, statutes, and equity. Although, there are elements of a civil law system present on occasion. This can be established when the courts included in the English and Welsh jurisdiction must accept that case precedent is to be overruled by legislation delivered by Parliament when necessary (Courts and Tribunals Judiciary, 2022).
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