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[bookmark: _Toc153392548]What is a contract?
A contract is a written or oral agreement of employment, sale, or lease, and is intended to be enforceable by law. A legally enforceable agreement between two or more people to do or refrain from doing something, which is intended to create a legal relationship rather than a mere exchange of the same promises, but to give something or promise to give something in return. In exchange for the benefits derived from the contract. 
When creating a contract, the Person or company making the offer is referred to as the Offeror, the person or company who the offer is made to is the Offeree.  
[bookmark: _Toc153392549]Where are contract applicable?
Contracts are utilised in aspects of life and have been for many years, the first know purchase contract date as far back 2300 B.C where a slave was purchased by Sini-Ishtar for ten shekels of Silver. (Fordham University, 1996)
Contracts are an essential element to the construction industry, without contracts underpinning the industry it would be an extremely volatile and unreliable sector. Contracts hold people and companies legally accountable to deliver on what they promise with enforceable implications if they do not. 




Employment Contracts.
In the construction industry, employment contracts are crucial for outlining the roles, responsibilities, and terms of engagement for employees. Employment contacts outline clear expectations on both parties the employee and employer concerning wages, working hours, and roles/responsibilities. 
Subcontracts are commonly used in the construction industry, where a principal contractor will appoint (employ) a sub-contractor sometimes a sole trader or company to complete specialist elements of a project. Where there are similarities between subcontracts and standard employment contracts, a subcontract is often far more complex with many more clauses (Utilities One, 2023).
Sale Contracts.
Sale Contracts deal with the purchase of materials within the supply chain, outlining obligations between a buyer and seller in the procurement process. Supplier contracts enable the unhindered movement of construction materials through their stipulation on terms of purchase, delivery time frames and payment plans. Often a deal will be struck between the Offeror and Offeree that a discounted price for goods and materials may be given if large quantities are purchase or if they agree to solely use one provider.  
Lease Contracts.
For equipment and facilities, lease contracts become important in making sure that construction companies can utilise the plant and equipment to complete a project without owning them outright. This is highly beneficial for startup companies, companies that are rapidly expanding due to new accepting new projects or simply for companies that are interested in keeping a good cash flow and are not interested in owning the assets. 
Tenancy Contracts.
There are tenancy contracts (also known as Tenancy agreement) that govern the renting out places such as workshops, Yards, and office premises. These contracts can also be used for the land in which a development is built on.






[bookmark: _Toc153392550]Essential Elements of a construction contract.

Requirements of a valid contact
The image below clearly shows all essential elements of a contract with a definition and the implications of one of these elements being absent. 
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Figure 1 Recreation from Law for the Construction Industry 1998 by J.R. Lewis and Stephanie Owen.
(Lara Hopkinson, 2023)



Agreement 
A contract’s most important feature is the agreement element which demonstrates consent, or common mind between the contractual parties. It represents a mutual perception and will to abide by the clauses of the contract. It shows up mostly in the supply and demand cycle.
An offer reflects a straightforward and definite proposal, which is intended to form a binding contract when accepted. It comprises the important provisions of the intended agreement. When an offer is made, the offeree can either accept, reject or counteroffer. 
Acceptance occurs when an offeree unreservedly agrees to the set conditions in form of the offer. The acceptance should be made in a way that it reflects the terms of the offer and thus creates a mirror image of an offer and acceptance. Deviations of any nature can easily be construed as a counter-offer, leading to new negotiation processes.
The case of Carlill v. Carbolic Smoke Ball Co [1893] (LawTeacher, 2013) demonstrates how agreements are interpreted when they form part of a contract. This case established that advertisements could be deemed as unilateral offers where they contained specific terms. On this condition, the defendant was obliged to provide a suitable reward for the plaintiff due to fulfilling all preconditions indicated in an advert.
Clarity and specificity are crucial in these cases since they show why offer and acceptance for creating a contract must be unmistakable about intending to bind. 
In simple terms agreement means that the parties should agree on all terms concerning their relationship. Each party should make an offer and the other party accepts it. As a simple practical example in the construction industry a company (Offeror) may offer a contract to complete roofing for fifteen properties, a contracting firm (Offeree) would agree to complete the work for a financial incentive. 









Consideration
Consideration is an essential element to the creation of a contract; this is vital to holding the contracting parties to their agreement. The consideration must be of some value that can be objectively determined, this is often defined as a benefit or detriment. A party entering a contract will usually have been found to show consideration if they can show they have conferred a benefit on the other party in return for that party’s promise. 
The case of Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd [1915] (LawTeacher, 2013) , established privity of contract which required consideration to move from the promisee, the person who was promised. Accordingly, this case stressed on the necessity of a direct relationship between the contracting parties. 
However, these instances have refused to abide by this rule requiring either a “tangible” or a “pecuniary” consideration. The court adopted “practical benefit” as being one of good consideration in Williams v Roffey Bros & Nicholls Contractors Ltd [1991] (E-Lawresources, n.d.). The court observed that where a party gets a practical advantage or abstains from a corresponding disadvantage on account of the promise without any pecuniary payment, this may be sufficient consideration.
This ensures that in contracts, there will be nothing to gain but loss by one party. It protects against empty promises and is simple terms an application of the rule “pacta sunt servanda” which is a Latin term which translates to “agreements must be kept”. (First Class Law Notes, 2023). The core principles of consideration are preserved and used today in complex modern contracts with old case law setting the precedent.
Legal Intent 
Legal intent which stresses that contracting parties should form a will to create legal relations between them. 
The notion of legal intent in contracts is shaped by case law. In the case of Balfour v Balfour [1919] (Case Briefs, n.d.) a husband had promised to give his spouse an amount of money every month, however, after the couple had an argument, the wife chose to file a class-action lawsuit on account of breach of agreement. The court held that the parties did not intend to make their agreement legally binding and hence there was no valid contract.
Likewise, Jones v Padavatton [1969] (LawTeacher, 2019) supported the notion that the pre-emptive presumption against legal intent of spousal relationships can be repelled where the facts suggest otherwise. The court established the presence of intention to enter specific legal relations between the parties, as the agreement itself acquired some commercial characteristics.
These cases demonstrate that the question of what constitutes legal intent is a sensitive topic and involves great attention to the environment in which the contract was made. 


[bookmark: _Toc153392551]Additional elements. 
Beyond the three fundamental elements of agreement, consideration, and legal intent, several additional elements contribute to the validity and enforceability of a contract.
Capacity
Both or all parties must have the legal capacity to enter a contract. This means they must be of sound mind, not minors, and not under the influence of substances that impair their judgment. If a party lacks capacity, the contract may be voidable.
Legality of Purpose
 The purpose of the contract must be legal. If the objective is illegal, the contract may be deemed void. Contracts for illegal activities or those that go against public welfare are unenforceable. As a practical example in the construction industry a property development company could not start a contract with a waste carrier to fly-tip their waste as a method of removal.
Genuineness of Assent
The parties must genuinely agree to the terms of the contract without duress, fraud, or undue influence. If there are issues related to the genuineness of assent, the contract may be voidable.







[bookmark: _Toc153392552]Misinterpretation.
Misinterpretation in contract law refers to a situation where one party misunderstands or misinterprets the terms or representations made by the other party during the formation of a contract. This can lead to disputes and legal issues, and there are several forms of misinterpretation that may arise, including economic duress, illegality, fraudulent misrepresentation, negligent misrepresentation, wholly innocent misrepresentation, and false statements.
Economic Duress
Where one party threatens with improper acts of economic duress or coercion, it compels another party to enter a contract in economic duress. The essence of economic duress relates to one party threatening some other party and promising to engage in breaching of contract if it does not succumb to some specific demands from the former party.
Illegality
Illegality means if the subject matter or purpose is illegal. Holman v. Johnson [1775] (Law Teacher, 2021) where the court ruled an agreement to smuggle goods as invalid because it is inherently unlawful.
Fraudulent
In fraudulent misrepresentation, a party intentionally lies causing it to be drawn into the contract by the other party. With respect to fraudulent misrepresentation, a case in point is that of Derry v. Peek [1889] (Ritesh, 2022).
Negligent 
Negligent misrepresentation is a false statement that is unintentional and made without due caution. The liability for negligent misrepresentation was established in the case of Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] (OXBRIDGE LAW TEAM, n.d.)
Wholly Innocent 
Wholly innocent misrepresentation happens when a party innocently provides false information. In With v. O'Flanagan [1936] (OXBRIDGE LAW TEAM, n.d.), the court considered the consequences of innocent misrepresentation.
False Statements
A contract becomes voidable if it is entered into because of false statement, whether an innocent or fraudulent one. The court considered allegations of misstatements concerning the state of affairs of business in Edgington v. Fitzmaurice [1885] (OXBRIDGE LAW TEAM, n.d.).
Finally, it is important to note that the concept of interpretation takes different forms in contract law for purposes of discerning validity of contracts as well as safeguarding interests of the parties.
[bookmark: _Toc153392553]Implications of misinterpretation.
Misinterpretation in UK contract law carries significant implications for the parties involved. When a contract is tainted by misinterpretation, whether through economic duress, illegality, capacity issues, fraudulent or negligent misrepresentation, wholly innocent misrepresentation, or false statements, it jeopardizes the validity and enforceability of the agreement.

The main consequence is that the contract may become void or susceptible to termination. It is possible that the innocent party may seek remedies that include rescue, damages, and specific performance among others depending on the type and degree of misrepresentation. Such legal implications will be extended even towards claims of negligence or fraud and hence, more responsibility on the part that was accountable.

Besides, misunderstanding may harm existing business relations, tear down trust among partners and cause long-term litigation process. Litigating misinterpretations between business entities can be a costly affair to both the concerned parties’ finances and reputation ultimately threatening sustainability of the business concerns.

To limit the impacts, English law requires good faith from parties entering contracts. Obtaining legal representation at the making of the Contract, will be a way of avoiding misinterpretations which results in an unfair setting in the marketplace.









[bookmark: _Toc153392554]Impact of misinterpretation in construction contracts.

Contract misinterpretations in the construction industry may lead to far-reaching adverse effects. Due to the complexity of construction contracts, it is very important to be clear about the contractual terms. Disagreements could result into project delays or even cause budgetary problems, which in turn, might interfere with the relationship between stakeholders.

Often in the construction industry, misrepresentation occurs with regards of project specification, deadlines, and payments. Such could lead to disagreements on the work standards, project due dates and financial commitments. Misrepresentation leads to delays thus adding expenses and stretching the time period set in contract thereby interfering with original project schedules.

Thirdly, misrepresentation may influence risk apportionment and distribution of obligations between the concerned entities. The dispute may arise on account of defective design, defects in the construction process, or unexpected site condition that occur due to failure to clearly identify roles during the preliminary stage.

Construction contracts usually have many parties which include contractor, sub-contractor, architect, and owner of the project. Incorrect understanding of these sides may impede communication and coordination hence jeopardizing project success.

Construction professionals can minimise these risks by using clear and concise contractual language, and by seeking legal advisors during the drafting and negotiation phases. Clear documentation and effective dispute resolution mechanisms are vital for addressing and resolving issues promptly, fostering a collaborative and successful construction environment.



References
Case Briefs, n.d. Balfour v. Balfour 1919. [Online] 
Available at: https://www.casebriefs.com/blog/law/contracts/contracts-keyed-to-calamari/the-agreement-process/balfour-v-balfour/
[Accessed 03 December 2023].
E-Lawresources, n.d. Williams v Roffey Bros 1990. [Online] 
Available at: https://www.e-lawresources.co.uk/Williams-v-Roffey-Bros.php
[Accessed 02 Decemeber 2023].
First Class Law Notes, 2023. First Class Law Notes. [Online] 
Available at: https://uollb.com/blog/law/pacta-sunt-servanda
[Accessed 30 November 2023].
Fordham University, 1996. Fordham University. [Online] 
Available at: https://sourcebooks.fordham.edu/ancient/mesopotamia-contracts.asp
[Accessed 25 November 2023].
Lara Hopkinson, 2023. Requirements of a valid contract. Swansea : Lara Hopkinson.
Law Teacher, 2021. Holman v Johnson - 1775. [Online] 
Available at: https://www.lawteacher.net/cases/holman-v-johnson.php
[Accessed 10 December 2023].
LawTeacher, 2013. Carlill v. Carbolic Smoke Ball Co 1893. [Online] 
Available at: https://www.lawteacher.net/free-law-essays/contract-law/carlill-v-carbolic-smoke-ball-co-contract-law-essay.php?vref=1
[Accessed 01 December 2023].
LawTeacher, 2013. Dunlop v Selfridge - 1915. [Online] 
Available at: https://www.lawteacher.net/cases/dunlop-v-selfridge.php
[Accessed 02 December 2023].
LawTeacher, 2019. Jones v Padavatton - 1969. [Online] 
Available at: https://www.lawteacher.net/cases/jones-v-padavatton.php
[Accessed 04 December 2023].
OXBRIDGE LAW TEAM, n.d. Edgington v Fitzmaurice [1885]. [Online] 
Available at: https://www.oxbridgenotes.co.uk/law_cases/edgington-v-fitzmaurice
[Accessed 10 December 2023].
OXBRIDGE LAW TEAM, n.d. Hedley Byrne v Heller & Partners - 1964. [Online] 
Available at: https://www.oxbridgenotes.co.uk/law_cases/hedley-byrne-v-heller-partners
[Accessed 10 December 2023].
OXBRIDGE LAW TEAM, n.d. With v O’Flanagan [1936]. [Online] 
Available at: https://oxbridgenotes.co.uk/law_cases/with-v-o-flanagan
[Accessed 10 December 2023].
Ritesh, 2022. DERRY v. PEEK. [Online] 
Available at: https://lawessential.com/all-blogs/f/derry-v-peek
[Accessed 10 December 2023].
Utilities One, 2023. Importance of Employment Contracts in the Construction Industry. [Online] 
Available at: https://utilitiesone.com/importance-of-employment-contracts-in-the-construction-industry
[Accessed 26 November 2023].


2 | Page

image3.png
If absent
Void — unless a

speciality contract

Void

Void

Void

Void, voidable or
unenforceable

Void

Some void: others
valid but
unenforceable

Voidable

1) Consideration

+

2) Agreement

+

3) Intention to
be bound

+

4)No
fundamental
mistake

.

5) Capacity

.

6) Legal object

+

7) Proper form

.

8) True consent

“The price of the promise”

Offer & acceptance and certainty of terms

Parties must not have agreed NOT to be
bound by their promise

Subject-matter must have been in existence
and no mistake as to the terms of the offer
or identify of subject-matter or parties

Not a minor, mentally ill or drunk

The purpose of the contract must be
permitted by law

The contract must not be one which would
be in a particular form e.g. in a deed

No duress, undue influence, misrepresentation
or fraud to obtain agreement




image1.png




image2.png




