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Big Business Limited (BBL) – Advice to Management Team on cancellation of Illuminate contract

Following receipt of an email from BBL Management Team regarding termination of the existing contract with Illuminate, I have been asked to advise on the following:

· Does the cancellation of the contact instigate the Transfer of Undertakings (Protection of Employment) Regulations (TUPE)?

· If the proposal is deemed a TUPE transfer – what are the legal obligations for both BBL and Illuminate.

Key Legislation that will used to support advice and recommendations will be as follows:

· The Transfer of Undertakings (Protection of Employment) Regulations 2006 (As Amended)
· Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014
· Employment Rights Act 1996

TUPE Regulations 2006 as amended - Regulation 3

TUPE can apply under two circumstances, which is either due to a business transfer or service provision changes.

At present BBL has a contract with Illuminate which consists of a team of 15 Illuminate employees working 85% of their time, the majority of which is at BBL sites conducting general electrical “fixing”. 

As it is not stated in the information provided by management regarding the number of total employees that Illuminate employ working in general electrical fixing roles, my advice will be based on the requirements for TUPE as a result of a service provision change. If there are only 15 employees in total, then consideration could be made as to whether it could be TUPE under a business transfer of part of Illuminate’s business to BBL.

Under Regulation 3, (1)(b)(iii) a service provision change occurs “when activities cease to be carried out by a contractor… and are carried out instead by the client on his own behalf” (Legislation.gov.uk,2022). The proposal to utilise the existing team of Specialist Electrical Engineers to undertake the general fixing work going forward, could, therefore be considered as a TUPE as a result of a service provision change. 

Additional tests that need to be met are as follows:

Regulation 3(a)(i) states “there is an organised grouping of employees… which has as its principal purpose the carrying out of the activities concerned on behalf of the client” (Legislation.gov.uk). 

To be considered an organised grouping, the Illuminate employees must be dedicated to working for BBL, if the 15 employees working for BBL are not considered an organised grouping, then TUPE regulations do not apply. This definition of organised grouping has been tested in the case of Eddie Stobart v Moreman and others (2012) where it was determined that TUPE did not apply. The employees worked the majority of their time for one client due to the timing of their shift rather than being a dedicated team designated by the organisation for one client. 
It is therefore important to establish how the 15 Illuminate employees are allocated to BBL to determine organised group status, due to them working 85% of their time at BBL on site, it is likely that they have been assigned to BBL as an organised group, however further information is required to clarify.

Due to Illuminate employees working 85% of their time for BBL, it is recommended that BBL discuss with Illuminate whether they are to transfer to BBL full time.
It is possible that employees could work for several employers as stated in McTear Contracts Ltd v Bennett and others; Mitie Property Services UK Ltd v Bennett and others (2021) in which the tribunal applied the outcome of ISS Facility Services NV v Sonia Govaerts, Atalian NV, formerly Euroclean NV (2020) a tribunal within the European Court of Justice which determined that employees can split contracts as long as they are defined clearly for employees (CIPD, 2022). 

For TUPE to apply, the role that Illuminate employees undertake must be “essentially the same” (CIPD 2021). The proposal indicates that existing BBL employees would conduct general electrical fixings in addition to their current role of maintaining the production equipment. If Illuminate employees transfer, would BBL utilise them for general electrical fixings only or continue with the proposed hybrid role? Further assessment of this would be required to determine whether there would be a significant change of duties for employees.

To conclude, in lieu of further information required, my advice would be that it is likely that the proposal from management would constitute a TUPE transfer due to service provision changes.

Legal obligations for both BBL and Illuminate are as follows:

TUPE Regulations 2006 as amended - Regulation 13

BBL and Illuminate must inform and consult with all affected employees which is not limited to those transferring, it will also include BBL workers impacted by the change of team structures, consultation must involve established trade unions (IWU and FEW). BBL and Illuminate must check whether employees are members of unions to ensure that they are properly represented. If not, an election process must take place to establish a suitable representative(s) as per Regulation 14.

It is recommended that consultation is to be commenced at the earliest opportunity, with sufficient time to allow employees to raise any queries or concerns that they may have. Notice of consultation must be given to employees in writing to include details of what the TUPE is and why, who the TUPE will impact, any proposed changes, in this case the requirement to conduct the hybrid role of maintaining both the production equipment and general electrical fixing and when the transfer is to happen (ACAS, 2022).
It is important for BBL to ensure anyone who may be out of the business due to sickness, maternity/paternity etc are included in the consultation and any communications regarding the transfer.

Failure to consult effectively as per Regulation 13 and 14 by either BBL or Illuminate could leave either employer liable regardless of which employer is deemed at fault (ACAS, 2022). Sweetin v Coral Racing (2006) determined that the compensation for failure to consult is a maximum of 13 weeks’ actual pay per employee (Personnel Today, 2006). Indemnity insurance can be obtained to protect against claims as a result of other employers’ failure to consult (ACAS,2022).

At the end of consultation, formal written notice must be provided to all employees impacted by the transfer, there is not a specific time period, however it is recommended that reasonable time is given to provide a smooth transition for employees.

TUPE Regulations 2006 as amended – Regulation 4

Employees transferring in to BBL will retain their continuous service date (start date with Illuminate) and their terms and conditions will also be protected which includes salary and annual leave entitlement. Under Regulation 10, BBL do not have to transfer the final salary pension scheme that Illuminate employees currently benefit from, however they are obliged to provide an alternative pension scheme under the Pensions Act 2008.

It is noted that whilst Illuminate employees have a lower basic salary, they do have 35 days annual leave and also a profile share scheme. BBL will need to obtain further information regarding the profit share, including how much it is worth to understand the impact that this will have financially. The relevant case to understand the risk to BBL is Mitie Managed Services Ltd v French (2002) which it was determined that the claimant was entitled to a scheme of “substantial equivalence”, therefore BBL are required to provide a scheme that is the same or of similar value to those employees transferring. (Personnel Today, 2002). 

BBL would not be able to make any changes to the Illuminate contracts of employment unless it meets the test under Regulation 4 (5) (a) which is that the sole reason for the variation of contract is “is an economic, technical or organisational reason”. (Legislation.gov.uk) Kavanagh v Crystal Palace FC Ltd (2002) determined that that the employer could make staff redundant due to economic reasons in order to prevent the club from going in to liquidation (Tupe.uk.net,2013).

TUPE Regulations 2006 as amended – Regulation 11

Once the transfer has been made BBL are liable for any ongoing and future employee legal challenges and also any collective agreements will also be transferred. It is therefore important that BBL conduct due diligence on information provided by Illuminate under Regulation 11.

Employment Liability Information (ELI) is provided by Illuminate at least 28 days prior to the transfer and contains employee personal information, details of the terms and conditions of employment, ongoing disciplinary or grievances cases, collective agreements and any ongoing legal claims or information relating to potential claims (ACAS,2022). Failure of Illuminate to provide the information to BBL can result in a claim from BBL which could result in a minimum £500 fine per employee (CIPD,2021).

A case that highlights the importance of BBL to conduct thorough examination of the ELI is Born London Ltd v Spire Production Services Ltd (2017) which resulted in the transferee being responsible for the payment of an annual bonus which had mistakenly been disclosed as non-contractual by the transferor (Wynn-Evans, 2017).









Big Business Limited (BBL) – Advice to Management Team on Electrical Engineers redundancy

Following the transfer of 15 Illuminate employees in to BBL after 9 months, BBL Management Team have established that they wish to reduce the headcount of Electrical Engineers by 23 and have asked for advice regarding a selection process in light of IWU request for a “last in, first out” approach.

Key Legislation that will used to support advice and recommendations will be as follows:

· Employment Rights Act 1996
· Equality Act 2010

[bookmark: _Hlk96248565]Due to the TUPE transfer of employees 9 months previously, if the redundancy is directly due to the transfer, then BBL will need to establish an economical, technical or organisation reason (ACAS, 2022). Due to the need to reduce numbers in a relatively short period after the transfer, it is likely that the transfer has been a large factor. The redundancy also needs to meet Regulation 139 (1)(b)(ii) of the Employment Act 1996 which states that the redundancy is due to the role conducted by the Electrical Engineers having been “diminished or are expected to cease or diminish”. (Regulation.gov.uk,2022). The reasons for redundancy should be disclosed during consultation.

Selection Pool and Consultation 

Due to BBL having several sites across the UK, it is important to ensure the pool that is being selected for redundancy includes all employees that carry out roles that are the same or similar to the roles that are being made redundant. A case that highlights this is Fulcrum Pharma (Europe) Ltd vs Bonassera and another (2010) in which the employer failed to include all relevant employees in the pool. BBL will need to demonstrate that they have selected the pool fairly in order to avoid legal challenges (Personnel Today, 2009). For BBL, this appears to impact the Southampton and Portsmouth sites where the Electrical Engineers are employed.

Prior to commencing consultation, BBL will need to check terms and conditions for the previous Illuminate employees aswell as BBL contracts to see if there are any collective agreements or enhanced redundancy pay conditions. 

Due to the numbers that have been identified for redundancy being over 20, BBL will need to enter collective consultation with both of the recognised unions (IWU and FEW) if their members are in the pool and this must be done at least 30 days prior to the redundancy date, however it is recommended that consultation is commenced as early as possible to allow it to be meaningful, including considering if there are alternatives to redundancy that are suggested, such as opportunities to re-deploy within BBL. Although the consultation is being conducted as a collective, employees should also be offered the chance of an individual consultation (ACAS,2022). 

Selection Criteria 

Whilst the request from IWU to use a “last in, first out” criteria for selecting those to become redundant is an option, using this as the only criteria for selection could leave BBL exposed to legal challenges for age discrimination under the Equality Act 2010 as it is likely that those with the least service are youngest in age, therefore this method of selection in isolation should be used with caution. “Last in, first out” was tested Rolls Royce v Unite (2008) where it was determined that Rolls Royce had not discriminated on age as the criteria of experience was used in conjunction with other objective criteria which was deemed a fair and balance process (Bradley,2008). Management must also note that Illuminate employees will have continuous service from their time at Illuminate as a result of the TUPE transfer, therefore it may be that they do not all fall in to the pool of employees with the least service. 
 
Proposed Selection Matrix

As previously stated, it is recommended the selection is based on several objective criteria to ensure a fair process. 
Suggested criteria are as follows:

· Qualifications - depending on the priorities of management, criteria can be weighted, for example, if an employee holds a specialist qualification relevant to the role, a higher score can be applied.
· Skills and Knowledge
· Attendance Record - Please note, absences due to maternity or disability are not included to ensure that anyone with a protected characteristic under the Equality Act 2010 are not at a disadvantage to other employees in the pool.
· Disciplinary Record - Points can be deducted for poor disciplinary record.

The selection criteria must be discussed and agreed with trade unions and also shared with employees so that they are aware. Scores must also be shared with employees once selection is complete to prevent an unfair dismissal as per Pinewood Repro Ltd t/a County Print v Page (2010).

Finally, whilst it is not a legal requirement as demonstrated in Gwynedd Council v Barratt and Hughes (2021), it is recommended that BBL have an appeals process in place so that employees can make any challenges if they feel that the process has been unfair, this will then further reduce the likelihood of any legal challenges (ACAS, 2022). 


























Big Business Limited (BBL) – Advice to Management Team on changes to Terms and Conditions (Mobility Clause)

BBL Management are looking to implement a mobility clause within employee’s terms and conditions and have requested advice on what options they have to implement this, whether a clause in the appointment letter will enable the change to be made and what the advantages and disadvantages are of each approach.

Key Legislation that will used to support advice and recommendations will be as follows:

· Employment Act 1996

The option which is recommended and that poses the least legal risk to BBL would be for management to successfully negotiate with trade unions and gain an agreement for the mobility clause to be implemented to contracts through consultation with employees. It has been proposed by management that the clause is a pre-requisite of a pay review which may be an element which can assist with negotiations. 
Management will need to check contracts for any collective agreements that may be in place which refers to BBL making changes to terms and conditions. If this is included, management will only need to get union agreement to the change. (CIPD,2021)

Advantages to this option is that the clauses are likely to be implemented with a lower risk of a legal challenge if unions agree to the changes. Disadvantages of this is that BBL may need to make compromises which may mean that the current of mobility across all BBL sites may not be achieved.

In light of the recent employee survey in which nearly all employees were hostile to the proposed changes, if there is a failure to gain agreement from the unions and employees, there are a further two options available.

Imposing changes without agreement

Management have highlighted a clause within appointment letters which states that employees agree and accept that BBL may make changes to terms and conditions of employment. Although this is not in the terms and conditions, it could still be considered, as demonstrated in Bateman v Asda Stores (2010) where a staff handbook containing a generic phrase regarding Asda’s rights to change policies was excepted as a contractual term. This however was followed by Norman and others v National Audit Office (2014) which concluded that a generic variation clause was too vague to allow the organisation to make any significant changes to employee contracts.

The current proposed phrase contains the four BBL sites, however there is also the addition of working “other such reasonable place as BBL may from time to time require”, this could be considered to be too vague. In Kellogg Brown & Root (UK) Ltd v Fitton & Anor, a tribunal found that a mobility clause which did not specify locations was too general and it was deemed unreasonable which led to successful unfair dismissal claim.

If management take this approach, they are to ensure that notice is provided as per employee contracts and that all employees are made aware of the changes as highlighted in Morgan v Network Europe Group Ltd (2011). If employees continue to work under the conditions but are not aware of the changes, they cannot be considered implied or that they have been accepted by employees.
In conclusion, if management were to rely on the phrasing in the appointment letters to enable them to make the changes to terms and conditions, this would bring risk of legal challenge.
Advantages to imposing the changes to contract would mean that mobility clauses are implemented as per the management proposal. Disadvantages would be the risk of legal challenges of breach of contract or constructive dismissal under the Employment Act 1996 if employees choose to leave rather than accept the changes. This approach is also highly likely to cause long term damage to employee relations and also risk unions calling for strike action which will impact on BBL business and reputation.

Dismiss and re-engage

The final option for BBL to implement would be to dismiss all employees and then re-engage them under the revised terms and conditions. 
This option should be considered after management have exhausted all avenues to negotiate with unions and after extensive consultation with employees.

Further information is required regarding the number of employees this will impact. If there are over 20 employees at risk, BBL will need to conduct a collective consultation in addition to submitting a HR1 firm to notify The Insolvency Service (CIPD,2021). The minimum period of consultation will also vary depending on numbers at risk. Failure to follow the consultation procedure can result in a judgement of unfair dismissal.

Regulation 98 of the Employment Law Act 1996 states that a reason for dismissal must be fair, for example in the case of redundancy or conduct. Due to management stating “profitability” as the main reason for implementing the change, this would have to be considered under “some other substantial reason” category. (CIPD,2021). Further information would need to be provided by management in order to justify the business reason for dismissal and the impact that it would have on the organisation if the mobility clause was not implemented and employees refused to accept the changes.
If the reason for dismissal cannot be justified, BBL are at risk of unfairly dismissing their employees. This is highlighted in USDAW v Tesco Stores Ltd (2022) in which the High Court has blocked Tesco undertaking a “fire and rehire” exercise to make change terms and conditions. 

Advantages of this approach is that BBL can harmonise contracts and re-employ on the desired terms and conditions, however the disadvantages of this approach are the high risk of legal challenge, the probability of losing skilled and talent employees in addition to the high likelihood of damaging employee relations and morale for those who re-engage on amended terms and conditions.
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