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UNIT 4: PLANNING AND BUILDING REGULATIONS



UNIT 4: LEARNING OUTCOMES
• Outline the law relating to planning and building regulations and their relevance to 

conveyancing transactions

• Identify sources of information releveant to planning and building regulation approvals

• Identify risks for clients arising from breaches, and potential solutions

• Apply the law to factual scenarios



• Unit 5 explores pre-contract searches in more detail, but 
before considering these, consideration needs to be given as 
to planning affecting the property 

• local searches include a list of planning applications, 
approvals, conditions and building regulation approvals

• These need to be cross-referenced with the property 
information form, and other reports on property, e.g. survey, 
marketing materials, descriptions etc.
⚬ i.e . cross referencing ma y expose tha t building works ha ve 

been underta ken without required a pprova ls a nd sign off.
⚬ this could be ma teria l to va lue a nd expose buyer to risk

INTRODUCTION



• Key legal framework:
⚬ Town and Country Planning Act 1990 (TCPA 1990) (a s amended)
⚬ Planning Act 2008: sought to streamline and speed up system, especia lly for ma jor infra structure  projects
⚬ Loca lism Act 2011: Na tiona l Planning Policy Framework

￭ streamline and replace  previous guidance 
￭ (1) Developers have a  duty to consult with loca l communities before  submitting plans for certa in types of 

ma jor development (specified in regula tions).
￭ (2 ) Planning authorities a re  given power to refuse  to determine re trospective  planning applica tions 

where  an enforcement notice  ha s been served.
￭ (3) Planning authorities a re  given increa sed powers to take enforcement a ction where  a  planning 

breach ha s been delibera te ly concea led.
￭ (4) A system of neighbourhood planning ha s been introduced, involving communities in the  planning 

process; and
￭ (5) There  a re  further changes to the  planning regime for na tiona lly significant infra structure  projects.

PLANNING: OVERVIEW

https://www.gov.uk/government/publications/national-planning-policy-framework--2


• Devolved ma tter
• Need to be a wa re of differences in la w which a pplies in Wa les
• La w Commission ha s been consulting on proposa ls to simplify 

a nd consolida te  pla nning la w in Wa les
• Intent to consolida te  30 Acts a nd seconda ry legisla tion, will 

lea d to new Pla nning Code
• Nj_l l gl e � &U _jc q' � 0. /3

⚬ Not releva nt to residentia l conveya ncing: stra tegic use of 
la nd

⚬ Obliga tion on Welsh Ministers to prepa re a  na tiona l la nd 
pla n a nd to ma ke provision for production of stra tegic 
development pla ns re  housing supply a nd a rea s of 
economic growth  

PLANNING: WALES



• Under Planning law, certain activities upon land can only be undertaken with permission
⚬ prospective  buyer will want to know whether their intended use  of the  land will be  permitted.

⚬ where buyer intends to continue the  use  of the  property without changes they will want establish the  

present use  of the  property, and any a ltera tions in the  pa st, have been authorised by the  Loca l Authority.

￭ i.e . LA will not take enforcement a ction to remedy a  previous breach of planning control 

• Attention needed where: 

⚬ where buyer is buying an empty plot of land in order to build on it

⚬ where a  buyer is buying an existing building but plans some a ltera tion or change of use  a fter completion, 

e .g. build extension or change residentia l house into commercia l property

⚬ where a  buyer is buying a  building which ha s recently been erected or a ltered.

• Necessa ry to identify which changes require  permission. TCPA 1990, s55 defines development a s being:  

⚬ the carrying out of building, engineering, mining or other operations  in, on, over or under land; or 
⚬ the making of any material change  in the use of any buildings or other land.

‘DEVELOPMENT’



OPERATIONS AND MATERIAL CHANGE OF USE



• Access Schedules 1 and 2 of Town and Country Planning (Use 
Classes) Order 1987. Identify the broad classes (A-F)

• Then explain how C3 and C4 are defined. What is the difference 
between these provisions? 

ACTIVITY 1: USE CLASSES 



• If development either building operations or change of use 
then need = 
⚬ Deemed permission under General Permitted 

Development Order OR 
￭ ENGLAND: Town and Country Planning (General 

Permitted Development) (England) Order 2015 
(TCP(GPD)O 2015

￭ WALES: Town and Country Planning (General 
Permitted Development) Order 1995

⚬ Express Planning permission (a pprova l) from LA

M@R? GLGLE � NJ? LLGLE � NCPK GQQGML
• Some examples of permitted 

development are:
⚬ development within the dwelling-

house i.e the erection of 
extensions and porches;

⚬ minor operations i.e the erection of 
gates, walls and fences;

⚬ changes of use between different 
Use Classes

• Guide to practice information

https://www.planninginsight.co.uk/wp-content/uploads/2021/03/Class-Q-%E2%80%93-Agricultural-buildings-to-dwellinghouses-guidance-2021.pdf
https://www.planninginsight.co.uk/wp-content/uploads/2021/03/Class-Q-%E2%80%93-Agricultural-buildings-to-dwellinghouses-guidance-2021.pdf


• Gerald would like to build a single story extension to his terrace 
house in Swansea by 5m to the rear (into his garden).

• Look at the planning portal webiste and identify whether this 
extension would be consider within permitted development. 

ACTIVITY 2: PLANNING PERMISSION

https://www.planningportal.co.uk/permission/common-projects/extensions/planning-permission


• Permitted development has been modified in some areas, e.g. 
National Parks and World Heritage Sites

• May be further restrictions which do not allow the permitted 
change of use, e.g. property within conservation area, or 
property is a listed building

• Some changes of use are also subject to prior approval, e.g. 
relating to parking, flooding and highways.

• LA does not have to adopt TCP(GPD)O 2015 throughout its 
district and can pass an Art 4 direction that TCP(GPD)O 2015 
will be restricted in whole or in part in relation to its area.

• Article 4 Directions are a good example of the significance of 
the local search when considering planning issue
⚬ ca n be discovered by loca l sea rch, e .g. entry in LLC1 

LIMITATIONS ON PERMITTED DEVELOPMENT



• Under LA 2011, planning permission can be granted without 
express order an NDO

• Principle = local communities should have the chance to be 
involved in the planning process
⚬ Benefit: less confronta tiona l, focused on wider objectives 

ra ther tha n individua l proposa ls, loca l people  know the a rea  
best

• NDOs ca n gra nt full or outline  pla nning permission, with or 
without conditions, for development tha t complies with the  order.

• Some ma tters a re  excluded from neighbourhood pla nning, such 
a s na tiona lly significa nt infra structure projects, mining-rela ted 
development a nd wa ste  development.

• If neither PD or NDO, express pla nning permission needed 

NEIGHBOURHOOD DEVELOPMENT ORDER
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• Outline permission is granted subject to certain “reserved matters”. These are specific details about the permission that can 
be confirmed later. Reserved matters can include:
⚬ Appearance  – a spects of a  building or pla ce which a ffect the  wa y it looks, including the exterior of the  development.
⚬ Means of access  – covers a ccessibility for a ll routes to a nd within the site , a s well a s the  wa y they link up to other roa ds 

a nd pa thwa ys outside the site .
⚬ Landscaping  – the  improvement or protection of the  a menities of the  site  a nd the a rea  a nd the surrounding a rea , this 

could include pla nting trees or hedges a s a  screen.
⚬ Layout  – includes buildings, routes a nd open spa ces within the development a nd the wa y they a re  la id out in re la tion to 

buildings a nd spa ces outside the development.
⚬ Scale  – includes informa tion on the size  of the  development, including the height, width a nd length of ea ch proposed 

building.
• Outline pla nning permission does not a ct a s consent for development to begin.
• After gra nting OP a  “reserved ma tters” a pplica tion must be ma de within three yea rs of the  consent (or less if specified). 

Deta ils of the  a pplica tion must be consistent with the outline  a pprova l, including a ny conditions a tta ched to the  permission. 
Development must commence within two yea rs from the la test reserved ma tters a pprova l.

RESERVED MATTERS



• Planning can be refused or granted with or without specific 
conditions

• LA can grant ‘such conditions as they think fit’
⚬  power needs to be interpreted in light of ma teria l 

considera tions (NPPF), Gov supporting guida nce on the 
use of conditions, a nd releva nt ca se la w.

• Para 56, NPPF: pla nning conditions should be kept to a  
minimum, a nd only used where:
⚬ necessa ry;
⚬ re leva nt to pla nning;
⚬ re leva nt to the development to be permitted;
⚬ enforcea ble;
⚬ precise; a nd
⚬ rea sona ble  in a ll other respects.

PLANNING CONDITIONS

Key sources:  Town and Country 
Planning Act 1990, ss70, 72 , 73, 

73A and Sch 5

Prospective  buyers should check enquiries 

from LA to determine if there  have been 

any planning applica tions, and the  

outcome of them. 

Buyer should a lso see  the  decision and 
check any conditions have been followed



• A buyer who identifies that there has been some development without planning will want to know if 
LA can take action 

• LA may issue enforcement notice where there has been a breach of planning control
• May also provide a stop notice 
• In some cases, enforcement notice cannot be served where development carried out more than 4 

years ago
⚬ Some people  try to ma nipula te  this limit: Fidler v SS for Communities and Local Gov [2010] 

EWHC 143 (Admin) 
⚬ LA 2011: a ddresses delibera te  concea lment 
⚬ Also: courts ta ke view where delibera te  concea lment, norma l enforcement time limits do not 

enga ge until the  brea ch ha s been discovered
• 4 yea r rule  a pplies to: una uthorised opera tions (e .g. building work) a nd una uthorised cha nge of use  

to a  single  priva te  dwelling-house. For other works - 10 yea rs. 

CLDMPACK CLR� ? ARGML



• The Planning and Compensation Act 1991  a lso provided the 
LA with extended enforcement powers. Although the 
enforcement notice  is the ma in method, other methods of 
enforcement include the pla nning contra vention notice  a nd 
the brea ch of condition notice .

• Where there  ha s been a  brea ch the buyer’s conveya ncer 
should:
⚬ identify the non-complia nce;
⚬ a ssess the risk of enforcement a ction being ta ken;
⚬ a dvise  on the solution.

￭ Retrospective pla nning? 
￭ La ck of pla nning permission indemnity insura nce 

policy?

PLANNING AND COMPLETION ACT 1991



• Property located in a conservation area - will be revealed 
by LA search, but seller should indicate on TA6 

• Conservation areas exist to manage and protect the 
special architectural and historic interest of a place.

• Designation of CA imposes extra planning controls and 
considerations 

• LA can impose an Article 4 Direction which restricts work 
that can normally be done without planning permission. 

• If cutting down tree, must notify LA 6 weeks before 
intended work (different from TPO)

CONSERVATION AREA Differences for Permitted development rights in 

conserva tion a rea s. E.g.

(1) Deta iled residentia l cha nges like two-storey 

extensions, dormer windows a nd stone cla dding.

(2) Extensions to re ta il premises (sma ller floorspa ce 

increa ses; a ppea ra nce should ma tch the existing; 

limita tions to click a nd collect fa cilities).

(3) Industria l a nd wa rehouse buildings (sma ller 

floorspa ce increa ses).

(4) Controls on ma teria ls for buildings on the site  of a  

school, college, university or hospita l.

(5) Limita tions on cha nge of use such a s re ta il or 

a gricultura l to dwelling house.



• Order made by LA to protect specific trees, groups of trees or 
woodlands in interests of amenity. TPO prohibits:
⚬ cutting down
⚬ topping
⚬ lopping
⚬ uprooting
⚬ wilful da ma ge or destruction without LA’s written consent - 

which ma y be conditiona l
• Owners of protected trees must not ca rry out, or ca use or permit 

the  ca rrying out of, a ny of the  prohibited a ctivities without the  
written consent of the  loca l a uthority.

• LA ca n’t require  ma intena nce work to be done to a  tree  just 
beca use it is protected. But ca n encoura ge good tree  ma na gement 
when gra nting pla nning consent

TREE PRESERVATION ORDER (TPO)
Buyers ma y wa nt to obta in a rboricultura l 

a dvice  from competent contra ctors a nd 

consulta nts, or the LA to understa nd their 

obliga tions. 

Trees must be regula rly inspected a nd 

ma intena nce undeta ken to ma ke sure  

they rema in sa fe  a nd hea lthy. 

Loca l sea rch will revea l if TPO a pplies, 

TA6 should indica te  too 



• Special architectural or historic interest 
• Relevant to conveyancing as enforcement provisions relating to contravention of the listing requirements 

are serious. Buyer needs to understand risks/obligations. 
⚬ Grade I buildings : of exceptional interest  (2 .5% of LBs) 
⚬ Gra de II* buildings: pa rticula rly importa nt buildings of more than special interest  (5.8% of LBs).
⚬ Grade II buildings a re  of special interest ( 91.7% of LBs) 

• Listing intended to identify a nd protect the  na tion’s a rchitectura l herita ge: ensure  buildings properly 
protected from neglect, ina ppropria te  a ltera tion, extension or demolition. 

• All of building is listed, including interior a nd a ny object or structure  fixed to the  building or sited within 
its curtila ge older tha n July 1948.

• Though we tend to think a bout la rge expensive houses, fa rmhouses or townhouses, listed buildings ca n 
include diverse  structures e .g. windmills, bridges, wa lls a nd even le tterboxes.

• As with a ll other pla nning issues, whether a  property is listed a nd a ny a ssocia ted listed building consents 
will be  revea led on the loca l sea rch. Seller should indica te  whether property is listed on TA6.

LISTED BUILDINGS



• Listed building consent is needed for all works of demolition, 
alteration or extension to a listed building that affects its character 
as a building of special architectural or historic interest. 

• The requirement applies to all types of work and all parts of those 
buildings covered by the listing protection. This includes buildings 
and other structures within the curtilage of the property.

• The curtilage of a building is in general terms any area of land and 
the buildings that is around and associated with the principal 
building. Not all buildings have a curtilage and the facts of the case 
will need to be considered carefully.

• An application for listed building consent is made to and 
determined by LA. Where works have an impact on the external 
appearance of the building, planning permission may also be 
required and if so, should also be applied for at the same time.

OWNING LISTED BUILDINGS
Pla nning permissions a nd the 

corresponding listed building consents 

will be revea led by the loca l sea rch. 

The loca l sea rch will a lso revea l whether 

the loca l a uthority ha s ta ken or is ta king 

a ny enforcement a ction for brea ch of 

pla nning control. 



ACTIVITY 3:PLANNING PERMISSIONS
• Review your client’s case folder and identify potential 

issues arising in relation to planning permission.
• Prepare a list of enquiries for the seller in relation to the 

planning permission.



@SGJBGLE � PCE SJ? RGMLQ� &/'
• Building regs and planning are often considered together but two 

separate issues to be checked: planning permission + building regs
• Developer needs more than just planning permission
• works carried out must comply with Building Regulations  in 

force at time
• issued by suitably qualified companies or individuals to carry out 

building control work in England and Wales under the ‘Approved 
Inspector’ scheme.

• BR 2010 cover wide range of works:
⚬ construction a nd extension of buildings, a ltera tion projects 

such a s insta lling a  ba throom where this will involve plumbing 
work, cha nging electrics nea r a  ba th or shower, repla cing 
windows or repla cing a  centra l hea ting.



BUILDING REGULATIONS (2)
• Application for BR approval should be made before  work undertaken. 
• A building inspector will oversee the work as it progresses and, once it 

is finished, issue a certificate of compliance to confirm that the 
requirements of the building regulations have been met.

• Occasionally, work can be self-certified by a competent tradesperson 
• There is a register of competent persons which can be checked by 

those wishing to undertake works and a separate register for 
electricians has been set up. The competent person will give the 
home-owner a certificate which can be used as evidence of 
compliance with the Building Regulations.

• Work carried out under the self-certification scheme should be 
notified to LA by the contractor. The fact that work has been carried 
out under the scheme will  appear on the local search result. 
⚬ BUT, LA does not re ta in or issue copies of the  certifica tes.

Common work: new windows a nd doors 

- should be FENSA a pproved. Issue 

certifica te

Copies of certifica tes not a lwa ys 

needed if mentioned in results of 

enquiries, or on releva nt website , e .g. 

FENSA (per Protocol, pa ra  13)

https://forms.fensa.org.uk/fensa-certificate


• BR 2010 supplemented by technical guidance: Approved 
Documents - expla in how BR requirements sa tisfied

• Buyer of recently erected/ a ltered property should not only 

check whether the requisite  pla nning permission ha s been 

obta ined a nd conditions complied with, but a lso ensure 

tha t Building Regula tions a pprova l ha s been obta ined. 

• Importa nt to remember tha t BR a pprova l ma y be required 

even though the works do not a mount to development for 

the purposes of pla nning permission.

• Cottingham v Attey Bower & Jones [2000] Lloyd's Rep. 
PN 591

BUILDING REGULATIONS (3)



• BR enforced by LA but separate from planning control
• Once planning permission granted or deemed, building 

inspectors must still check the development was still 
undertaken under current BR before issuing certificate 

• LA generally must take action for BR breach within 12 
months, but exceptionally may take out an injunction later

• Possible to obtain a Regularisation Certificate from LA 
under BR, or alternatively obtain indemnity insurance to 
cover any possible enforcement proceedings outside the 12-
month period. This insurance may be combined with 
insurance for lack of planning permission (e.g. lack of 
Planning and Building Regulations consent indemnity policy).

CLDMPACK CLR� MD� @SGJBGLE � PCE Q



• Prepare a list of enquiries for the seller in relation to the building 
regulations.

ACTIVITY 4: BUILDING REGULATIONS



• Planning considerations described in this unit so far are all 
public restrictions

• May a lso be  private  restrictions:
⚬ rights a sserted by neighbouring la ndowners (restrictive  

covena nts or ea sements)

⚬ the  enforcea bility of covena nts a nd ea sements wa s 
discussed in La nd La w 

PRIVATE RESTRICTIONS



• EPA 1990, as amended by the Environment Act 1995 (EA 1995), makes 
provision regarding contaminated land.

• Intended that all land suspected of contamination be registered, but 
EA 1995 more restricted: aimed at identifying and remedying land 
known to be contaminated and likely to cause significant harm

• Since April 2000, local authorities have been under a duty to identify 
contaminated land.
⚬ LA will begin negotia tions with responsible  person for remedia tion. 

Could be  origina l polluter, or someone who a llowed pollution, or 
owner.

⚬ Buyer could therefore  be  a t risk to rectify. 
• Circular Facilities (London) Ltd v Sevenoaks District Council 

[2005]  - EPA potentia lly makes la ter owner of site  liable  for land 
contamina tion even though it had not itse lf deposited the  ma teria l on 
the  land. Doesn’t ma tter if contamina tion is na tura l or a rtificia l (rotting 
vegetables in the  ca se)

CONTAMINATED LAND (1)



• If agreement reached, remediation statement drawn up, but 
otherwise LA will issue a remediation notice. These are 
maintained on public register. 

• Prospective buyer should check register by raising LA enquiries
• The fact the local search does not reveal contamination does 

not confirm that the land concerned is not contaminated
• Land contamination risk may be identified from past uses
• Commercial search facilities exist to investigate past uses. 

More detailed investigations can be carried out by specialist 
surveyours 

• Insurance may be considered, and now provided for new 
homes under NHBC for 10 years

• Law Society guidance: Emphasis on considering whether 
contaminated land is an issue in conveyancing and 
undertaking necessary searches/enquiries

AMLR? K GL? RCB� J? LB� &0'

https://www.lawsociety.org.uk/topics/property/contaminated-land


• When new building work is to be carried out, it may be 
appropriate to consider the provisions of the Party Wall etc. 
Act 1996 (as amended). 

• Act relates to the construction of new walls and construction 
works within the property boundaries which may affect the 
stability of adjacent property and give cause for disputes 
between neighbours regarding maintenance of boundary 
walls.

PARTY WALLS (1)



PARTY WALLS (2)



• From your client case folder, review the TA6 form and local 
search,  completed, and make a list of which questions may 
provide information on planning or building regulations.

ACTIVITY 5: BUILDING REGULATIONS

HOMEWORK



SLGR� 28� JC? PLGLE � MSRAMK CQ
• Outline the law relating to planning and building regulations and their relevance to conveyancing 

transactions

• Identify sources of information releveant to planning and building regulation approvals

• Identify risks for clients arising from breaches, and potential solutions

• Apply the law to factual scenarios

RECAP

How confident are you that you can demonstrate these Learning 
Outcomes in your assessments? 

Probably not fully after today alone. As you plan your independent study for this week, 
focus on these learning outcomes. Plan your reading and notes against these and work 

on building your confidence in achieving them before we start the next unit.



UNIT 4: READING
• You should draw on the following materials to deepen your understanding of the topics 

discussed in this unit. 

• Harris et al.  (2 02 4 ) cha pte rs 7 a nd 17

• La w Socie ty (2 02 0) ‘Conta mina ted La nd’. Ava ila ble  a t: 

https:/ / www.la wsocie ty.org.uk/ topics/ prope rty/ conta mina ted-la nd
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