



Introduction
The doctrine of the autonomy of contract is a primary characteristic of the English Contract Law since its development through the common law (Chew, 2017).  It is considerably interconnected with the doctrine of party independence in private international law which provides for and emphasizes the requirement for contracting parties to freely agree on the terms and conditions of their contracts. In other words, it is a requirement under the doctrine of freedom of contract that some restrictions are imposed on the parties contracting to guarantee that they act in a fair manner while negotiating the contractual terms (Chew, 2017). Certainly, an otherwise valid contract may deteriorate on the grounds of compulsion or undue influence that ends up impairing the free will of the other contracting party. Therefore, it follows that in instances where it is determined that the consent to contract was obtained through conducts that the law considers unconscionable, for example, where violence, coercion, undue pressure, or threats have been used, the resulting contract is normally set aside by the courts either based on undue influence or duress (Maclnttyre, 2007). 
These two doctrines of English law, duress, and undue influence are only related but distinct (Mungan and Seidenfeld, 2016). Arguably, they are as old as the English law of contract. They play a vital role in safeguarding the sanctity of contracts by guaranteeing that any such contract that is procured through conducts considered as being unconscionable does not stand the test of the law. Since ancient times, there have been many notable developments and essentially evolutions in the area of both duress and undue influence (Mungan and Seidenfeld, 2016). It could be argued that there are arguments lately, both academic and judicial, that advocate for merging the two doctrines with other principles that emerged recently, such as inequality of bargaining power so that one overall principle of unconscionability that will then police every kind of unjust demeanor in contracts for in instance in commercial dealings (O'Gorman, 2017). Quintessentially, this would go a long way to minimizing confusion and uncertainty that now exists regarding the limits of the related but distinct doctrines being used concurrently in a similar field of law (Davies and Day, 2018). This paper investigates both the historical origin of duress and undue influence as well as their evolution over time.
The Historical Backgrounds of Duress and Undue Influence
Legal researchers tend to agree that the principles of compulsion and undue influence began to develop during the nineteenth century and early 20th century (Bergelson, 2017). Besides, duress was the first to emerge since it has its roots in the common law, whereas undue influence arose from the chancellor's foot and consequently an equitable doctrine. Just like most of the equitable doctrines, the principle of undue influence was created from the jurisdiction of equity to intervene and offer redress in cases where there has been some unacceptable conduct by either party to the contract which the common law doctrine of duress failed to accommodate (Stoler, 2016). Even then, the two doctrines are both old and do have considerable overlaps.
The Principle of Duress
Under the contract law, duress describes the usage of unlawful threat or corporal aggression or intimidation of violence by one party to the contract against the other to make the injured party agree to the contractual terms and conditions. Therefore, the doctrine of duress is only applicable where the party that is not at fault can successfully demonstrate that he/she was forced into entering the contract through either a threat of violence, actual violence to the person, or his relatives, or a threat of such violence (Njagi, 2018). Even then, the law appreciates the reality that every agreement is entered into under some form of pressure or threat; thus, the rule remains that the party at fault must exert a threat that is sufficient in kind to amount to duress. Therefore, the applicable test which the courts apply is if the threat complained of is illegal or not (Njagi, 2018). Even then, the courts have acknowledged that some threats otherwise seen as lawful may also amount to duress. 
At inception under the common law, the doctrine of duress mainly involved real aggression or intimidation of such aggression to the person of the contracting party or to his/her family members. This was clearly illustrated under the Australian cases of Barton v Armstrong (1976) which the English courts commonly refer to. In the case, the court determined that the contract between Armstrong and Barton was voidable at the instance of the blameless party as the evidence showed that Armstrong had issued several threats to kill Barton if he declined to sign the contract (Chung, 2017). Consequently, the contract was vitiated based on duress. In the early English case of Skeate v Beale (1840), the court established that duress to goods does not suffice to make a contract voidable. This decision was seen as problematic as it inhibits the development of the concept of duress in many respects (Richards, 2011). Indeed, it became a subject of criticism in the subsequent case of Maskell v Horner (1915). Today, and according to the precedence in Maskell v Horner (1915), the courts allow one to recuperate the money paid in the law of compensation. 
Under the common law, there exist three tests for physical duress. First, one has to demonstrate that some unlawful means of persuasion were used. Second, it has to be proved that the illicit means utilised were the reason for the verdict to agree, even if it was not the main one. Third, the claimant must prove to the court that the evidence so adduced is honest and accepted.
Currently, the principle of duress has evolved to comprise two more forms; economic compulsion and duress to goods (Smith, 2006). The ancient position was that the basic fright that commodities could be taken or injured cannot deny anyone their free agency on duress to goods. Consequently, and as mentioned briefly above, the court in Skeate v Beale (1840) believed that the illegitimate detention of a contracting party's goods could not be interpreted as duress. Nonetheless, this doctrine has in effect been abandoned since the English law now appreciates the existence of duress to goods. Indeed, this development could be attributed to the subsequent case of Maskell v Horner (1915) where the accused asked for tolls from the complainant under a threat that his goods were going to be detained if he did not honor the demand placed (Merkin and Saintier, 2019). The court subsequently determined that the tolls paid were going to be recovered since they were paid to avert the abduction of the claimant's goods. 
The other form of duress that has recently emerged is economic duress. Ideally, this form of duress should be fused with actual undue influence since they do overlap greatly. It arises when a party to the contract uses their superior economic position to put pressure on the other party to the contract to consent to some terms. Economic duress was first used in Occidental Worldwide Corp v Skibs A/S Avanti (1976) but became formally recognized by the Privy Council in Pao On v Lau Liu Long (1980). In this case, Lord Scarman established the two chief elements of the principle of economic duress, namely; threat or pressure ought to be illegal and that the pressure or intimidation has to be considered and must be the operating cause for the victim to partake in a given contract. Today, the English courts have greatly extended these elements so that at least five elements are considered. These include at first the illegitimacy of the pressure or threat, availability or not of the alternative course as was the case in Atlas Express v Kafco (1989) and DSND Subsea Limited v Petroleum Geo-Services ASA (2000), if the victim was separately advised, whether the party who is not at fault protested at the stage of contract formation and if after signing the contract the innocent party undertook some measures to avoid it.
The Doctrine of Undue Influence
[bookmark: _Hlk71299973]Like the common law doctrine of duress, undue influence is also well established under English law (Rose, 2020). It connotes the gaining of unfair advantages by a party that is relatively in a stronger position against a party at a weaker /position by using unfair or improper conduct, for example, coercion. Lord Millet in National Commercial Bank (Jamaica) Ltd v Hew explained undue influence less similarly. Importantly, one must understand that undue influence was created as an equitable doctrine to complement the common law doctrine of duress which was viewed as being narrow. As a result, it was aimed at offering wider protection to the parties entering into their contracts and whose consent would have in some way been obtained through subtle influence or pressure, which does not necessarily amount to duress at common law (Rose, 2020). Quintessentially, undue influence can be productively pleaded even in cases where no threat or aggression was used. Lord Hoffman in R v Attorney-General of England and Wales (2003) alleged that just like is the case for duress at common law, the doctrine of undue influence is premised on the ground that a contract that results from some conduct that is not acceptable must not be allowed to stand (O’Sullivan, 2006). 
In clarifying the extent of the legal effect of undue influence, the English courts have propounded a distinction between two categories of this doctrine; actual and presumed undue influence. In Bank of Credit & Commerce international v Aboody (1990), the appellate court established three varied undue influence classes: class 1, actual undue influence, class 2a, presumed undue influence, and class 2b presumed undue influence. For class 1 actual undue influence, one has to prove that the contract was signed because of undue influence. Such influences could comprise such acts as threatening to end a relationship if a party refuses to agree to the contractual terms (Rose, 2020). On class 2a presumed undue influence, it is not a requirement that proof is offered to the existence of actual undue influence. Instead, a party has to demonstrate that some relation that is capable in law to yield undue influence did exist, for example, child/further relationship. On the other hand, class 2b presumed undue influence covers instances where the relation that exists may not in law necessarily give rise to undue influence but under which one party can show that he/she placed their trust and confidence in the other, for example, employee/employer relationships. 
The classifications of undue influence nonetheless brought confusions and misconceptions concerning conceptual definitions and the requirement of evidential proof, as shown in the case of Royal Bank of Scotland v Etridge (No 2) (2001) and Dailey v Dailey (2003). Therefore, the English courts have discarded this categorization following the court's decision in Etridge (No. 2). Consequently, and as the court determined in the case mentioned above of Etridge (No. 2), the modern-day approach concerning pleading undue influence successfully requires that: first, the party complaining of undue influence should show to the court that he/she trusted and placed confidence on the influencing party based on the relationship that exists between them. Second, the complaining party must prove that the transaction in question is questionable (Mungan and Seidenfeld, 2016). Lastly, once the complaining party has established the elements mentioned above, the burden of proof shifts to the party at fault to rebut the evidence produced.

Legal Effect of Duress and Undue Influence
Where either of the two doctrines is at play, the contract becomes voidable. In other words, the innocent party can determine freely either to continue with the contract or go to court so that the contract can be rendered void (Mungan and Seidenfeld, 2016). Essentially, the jurisprudential basis for the remedy mentioned above is that contracting parties must be allowed to contract freely without undue influence or duress.
Conclusion
The examination of the two different but related doctrines of undue influence and duress has demonstrated that they both form the shield that safeguards contracting parties against unconscionable contracts. Having its roots in the common law, the doctrine of duress has evolved to address the current and emerging contract law problems. Particularly, at inception, duress applied mainly to instances of actual violence or threat of such violence. Additionally, it was seen as narrow and hence the rise of the equitable doctrine of undue influence. Across times, the two have further evolved through the case law. Notably, they are two other forms of duress, economic and duress to goods, that have emerged. Particularly, in the world of numerous commercial contracts, there are many instances where a contract on such commercial dealings is entered because the other party who could be well endowed with resources uses their position to disadvantage the other. In this regard, this development is timely and worthy. Besides, the duress to goods is now seen as a vitiating factor under the contract law, contrary to the early position in Skeate v Beale (1840).
On the other hand, undue influence has also undergone notable developments, including the classification into different classes and subsequent declassification. Nonetheless, the modern approach to under undue influence is responsive to the current needs. Notably, both undue influence and duress have the effect of making a contract voidable at the instance of the innocent party. Therefore, it suffices to hold that the two doctrines form the law against unconscionable contracts.
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