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The law in relation to non-fatal offences against the person is no longer fit for purpose and is in need of reform

Non-fatal offences are governed by Offences Against the Person Act 1861, some of the offences covered by the Act include assault and battery, assault that causes actual bodily harm, wounding and causing grievous bodily harm or causing grievous bodily harm with intent. (Allen and Edwards, 2019). This assignment will discuss if the Act is outdated and analyse whether it is fit for a modern society, and if reform is needed.  

The Offences Against the Person Act 1861 (OAPA) is deemed to be outdated as the legislation that governs the offences are over 150 years old. Numerous offences no longer have purpose in a modern society as things have developed since the Victorian generation. Another issue that considers the Act to be unfit for modern days are that there is a flaw within the hierarchy of offences and the archaic language which creates unwanted complexity. Economic arguments have also called for reform as it will allow more cases to remain in the Magistrates’ Court which is cheaper. (Eugenicos, 2017). A few criticisms of the Act are that there are excessive confined offences that discuss the same subject, having less and simpler offences would allow for a better understanding. An example of this is that there seem to be three offences for poisoning, four offences of which concerns explosives and three offences that cover railways. The Act can be perceived as unfit as same sections that contain a series of different situations that are in relation to each other, this leaves uncertainty whether the specific section creates one or numerous offences. An example of this may be section 18 as it creates four different offences but covers ten distinguishable factual circumstances. (Law Commission, 2015). Section 20 of the Act outlines “inflicting bodily injury, with or without weapon”, it states that “whoever unlawfully wounds or inflicts grievous bodily harm maliciously to another person with or without any instrument will be liable and convicted”. Meanwhile, Section 47 of Offences Against the Person Act 1861 implies that any person to conduct an assault that occasions actual bodily harm will be liable for conviction. (Legislation.gov.uk, 2021). The Law Commission emphasize the absence of clarity in the sections between the result of which the individual’s punishment and their mental condition, that would be sufficient for a conviction. It is irrational that the less severe offence in section 47 is subject to a same utmost punishment of five years as in section 20. It was also astonishing that the contemplation of s. 20 had appeared again in R v Mandair (1994) in the House of Lords, after it had been thoroughly questioned in R v Savage (1991). Lord Mustill stated in Mandair that the outdated legislation is long delayed for repeal which is situated on logic and uses language that will be easier for everyone to comprehend. Courts have had trouble to provide consistent results and interpretation to the Act. (Reed, 1995).
 
There has been disagreement with reform of the Act by the Bar Council and Criminal Bar Association, they hold that the faults of the Act are to be considered theoretical as the legal definitions were cleared up by judicial conclusions and that it worked effectively in practice. They suggested the change of a few needless offences to be removed and a change to the hierarchy of offences, without a complete replacement of the Act. The London Criminal Courts Solicitors’ Association agreed that updating the language would be essential, however, most definitions were acknowledged and that changing the language to more modern terms might cause issues. Abolishing unwanted offences from the Act was insignificant compared to the substantial number of new offences that are created regularly which are rarely prosecuted. John Spencer believed that the faults in the language and arrangement within the Act were not crucial, however he stated that the number of offences that relate to assault and injuries could potentially be reduced. (Law Commission, 2015). 

Several members of the judiciary and commentators perceive that the language used in the Act is deemed archaic as it fails to outline the offences using clear and straightforward language. This suggests that courts have previously had to accord “a strained interpretation of the meaning of the sections’ words” in some instances. An example of this could be psychological problems with the term of ‘bodily harm’. (Herring, 2018). A jury should not be distracted from their role by the worry of not understanding the language which is described as “ambiguous and alien”. The old-fashioned terms that have an absence of clarity and attempts of failure to define phrases on the judiciary’s part has shown how unfit the Act is. The case of R v Ireland and Burstow (1998) gave a clearer understanding of the terms ‘inflict’ and ‘cause’ by Lord Hope, however, Michael Allen reasons that in his attempt to do this, he had caused farther instability within the law. In the Law Commission’s Bill they have drafted, the words inflict and cause are to be replaced using ‘injury’ and ‘serious injury’ which is understood clearly, it is accessible and uses the natural meaning of the words. This will help the judiciary to distinguish among the two meanings of harm. (McCombe, 2017). The Offences Against the Person Act is understood to be drafted in a complex and unnecessary way as the offences are excessively particular with the explanations. This is due to the style of the time in which it was drafted in the Victorian era. An example of a term which should not be used in criminal trials would be “detainer” which is an antiquated use of terminology that could potentially cause confusion to lawyers and judges as well as narrowing the accessibility of understanding the law to lay persons. The use of unsuitable, old language can be seen as crucial when the numbers of self-represented defendants increase. (Law Commission, 2015). 

Another criticism that is in favour of a reform for the Act is that the offences of which OAPA 1861 cover are no longer used in a modern society. The use of offences that include factual scenarios that are detached from today’s society can be s.17 which covers the prevention to escape a shipwreck as well as criminalising the force of preventing someone else from rescuing people who were “distressed, deserted or wrecked”. (Eugenicos, 2017). There are suggestions that some of the offences that are unlikely to be used and are unnecessary should be removed from the Act. The significance that several offences in the Act have been overruled by modern legislation which makes the older legislation forceless, this supports the idea that the Offences Against the Person Act is outdated. The hierarchy of offences also has a lack of structure, this being that it relates to “common assault to s.47 actual bodily harm (ABH)” to the offences covered by s.20 and s.18 of the Act. This unclear understanding of the seriousness of offences originated from the failure of clear distinctions of the three offences and its substantial use of constructive liability. The main issue which creates the unclear and ineffective hierarchy is that both sections 18 and 20 both have the maximum sentence of punishment of five years although the offences cover different types of harm. (Demetriou, 2016). 
The harm of grievous bodily harm (GBH) relates to serious lifelong harm, this could range from HIV to broken and/or fractured bones which has a harsher actus reus and mens rea, while ABH covers injuries that could hinder with the health and well-being of a person, this could amount to injuries such as grazing and bruising. While the offences are significantly different in severity, the certainty that both carry the same maximum sentence can cause uncertainty of the seriousness which creates an unclear hierarchy. A new aggravated assault which has been proposed by the Law Commission is intended to close the gap of the hierarchy as well as the scheme to order the offences from most to least serious will help make it easier to distinguish each offence. (Child, 2017).  Due to the Act failing to provide a clear hierarchy of seriousness of offences in sections 20, 18 and 47, it is said that s.20 should be deemed as a more serious offence than s.47, but both offences are composed in different ways which means that the interpretations of seriousness is concealed by unrelated differences. If the offences were understood in definitions, then s. 47 would cover a wider segment of cases than s.20, and s.20 would regard a wider class of cases than s.18, however s.47 seems to be the narrowest of the three offences which has been explained as irrational. (Gardener, 1994). The hierarchy fails to provide a consistent variable factor throughout the sections mentioned above. Although it is obvious that each of the sections contain dissimilar seriousness of each offence, it is questioned as to why the punishment and/or imprisonment remains the same with said offences. (Eriera, 2007). 

Recommendations from the Law Commission’s 2015 Report for OAPA 1861 suggests the use of a altered version of the scheme of the offences within the Home Office Draft Bill 1998. The aim of the draft Bill is to override the Offences Against the Person Act, with change from the Law Commission’s recommendations to create a more structured and logical interpretation of the law. This will help with cases being tried in the most appropriate courts for the seriousness of the offence they have committed. (Law Commission of England and Wales, 2015). The Law Commission stated that the new Act is to create a clearer and rational offence hierarchy, the introduction of a newer offence will allow for clear distinguishing between s.47 and the offence of battery and assault. They stated that the new Act that will replace OAPA 1861 needs to establish correspondence instead of constructive liability. The Act will allow for a fresh start with the use of modern and clear language where it will also deal with current problems with the law. The proposal of replacing the term ‘apprehension’ with the word ‘belief’ was recommended by the Commission as apprehension can be understood as “fear of immediate violence”. It was held in R v Constanza (1997), the Court of Appeal held it is not necessary that immediate fear of violence is present, as the fear element being present alone is sufficient to satisfy actus reus. These changes will allow for the law to be enforced in a simpler form. (Demetriou, 2016).

Despite the arguments explained that are against a reform of the Offences against the Person Act 1861, there has been compelling evidence that supports the recommendations given by the Law Commission. However, the use of a whole new legislation may not be entirely necessary. Examining the current offences and descriptions of such offences could be amended, as repealing current offences through a new Act could cause problems for the courts.  On the other hand, amending each of the offences in the current Offences against the Person Act could be too time consuming and difficult due to difficulty understanding and interpreting the Act. The use of the Home Office draft Bill 1998 will be effective as it contains modern offences that are up to date with current society, this will aid the law to give appropriate convictions successfully. The new Act will provide an easier interpretation of the law, the new and easier terminology will allow for judges, lawyers and lay people to understand and use their powers of the law accordingly and functionally. To end, there are more arguments that support the need for reform than those who are against, which suggests the use of the current OAPA 1861 is outdated and has no purpose in modern society.
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