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1.
Employment law is the system that regulates the relationship between employers and employees (CIPD, nd).  It provides information on what the employer should expect from the employees, what they can ask their employees to do,  and what the employees’ rights at work are, therefore protecting both the employees and the employer.
Organisations need to ensure that they meet the legal requirements and also have the necessary policies in place to protect the staff and themselves by ensuring that recruitment processes, dismissals, discrimination, and all work processes are fair and transparent.
ACAS tells us that fairness and equality at work are vital for successful organisations.  The Equality Act 2010 aims to improve equal opportunities and fairness within the workplace and policies should be aligned to this, to ensure successful outcomes preventing discrimination, therefore, making employees feel valued and engaged.
HR Managers must have a good working knowledge of employment law as decisions made by Management are being increasingly challenged and can lead to an employment tribunal or court trial.   
Employment tribunals were known as ‘industrial tribunals’ before 1998 as they were introduced to deal with employer appeals against industrial training levies, whereas now they are employment-related and include unfair dismissal, unequal pay, data protection, and various discrimination claims after the introduction of the Equality Act 2010.  The civil court however deals with any accidents in the workplace and breaches of contract.
(Taylor & Wilkinson, 2016, p.25) tell us that in 2016 there were over 80 different claim types that could lead to an employment tribunal but this is increasing annually and especially due to the recent pandemic when 20% more claims were received concerning non-payment of furlough and unfair dismissal (Daily Express, 2020).  The abolition of fees in 2017 also saw an increase in cases. (CIPD 2021)
Employment law prevents employers from exploiting employees by providing a balance in the power, allows minority groups equality, trade unions power, and encourages people to remain working in the UK.  There are arguments against employment law as it can place a burden on employers by raising costs, increasing ‘red tape’, and slowing economic growth.
Individuals that feel that they have been treated unlawfully either for unfair dismissal, discrimination, or unfair wages can take their claim to an employment tribunal.  Internal grievance procedures should be followed to try and sort the issue initially. According to Landau Law, the claim must be made within 3 months of the incident and ACAS must be informed. ACAS early conciliation will firstly be offered (whistle-blowing is exempt from this process) and if this doesn’t solve the issue or if it is refused it will be advanced to an employment tribunal with the issue of an ET1 claim form. The tribunal ensures that the ACAS code has been followed by the employee and the employer.
The below table highlights the different claims and the usual processes used.

	Employment Tribunal
	Civil Court

	Unfair or wrongful dismissal
	Accidents at work

	Discrimination
	Restrictive convenants

	Equal pay
	Contract claims – non-payment of wages

	Deduction from wages
	Wrongful dismissal or contract claims


Court Hierarchy
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(CIPD 2020)
Most employment law is governed by statutes that are passed by Parliament and can be dealt with by a tribunal or civil court. There are also common laws that have evolved over many centuries and have been made by judges.  Doctrines of Precedent are decisions made on previous rulings by the higher courts and can either be binding or persuasive.  Binding precedents must be followed whereas persuasive precedents just need to be considered in the decision-making process.
The Tribunal Judge and two panel members will decide on the outcome of a tribunal claim with hearing time varying from 3 hours to 7 days depending on the case.  A large percentage will be settled before the hearing as many organisations do not want the publicity, and some struck out due to parties not completing the required paperwork within the timescale. If the appellant is unsatisfied with the outcome they can ask for a reconsideration or appeal the decision if they can meet the required criteria including error of law.  The UK courts support appeals against decisions and as in Pimlico vs Smith 2017 comparisons are made to various other similar cases to establish precedent though on this occasion the appeal was dismissed as the claimant was claiming for disability discrimination and was found to be a worker rather than self employed and the made no error of law or principle (Employment Case Update, 2017).

Another high profile case that ended up in the Supreme Court leading from an ET concerned UBER who claimed that their workers were independent contractors and self-employed and therefore not entitled to any basic rights.  The Court ruled that they were in fact ‘workers’ and were entitled to holiday pay, national minimum wage and all other rights. (Personnel Today 2021) informs us that this may lead to an increase in similar claims in the future.
Due to Covid, the Employment Tribunal hearings were disrupted but have continued virtually along with the Civil courts with appeals being heard and rulings made on points of law.  (CIPD, 2021)




















2. 
Discrimination is one of the main areas of employment law that affects recruitment and selection processes. (Taylor & Wilkinson, 2016) tells us that the HR function need to be aware of the legal consequences of their processes and ensure that everyone is treated fairly and transparently in the recruitment process.   Whilst most cases of recruitment discrimination are unintentional the law will not accept this as a reason for discrimination.
ACAS advises that employers should avoid any form of discrimination relating to the Equality Act 2010 in recruitment, selection and advertising of jobs.  Various types of discrimination in recruitment processes are detailed below:
	Type
	Reason
	Example

	Direct discrimination
	Applicants not selected due to protected characteristic.
	No applicants over a certain age can apply or only male applicants can apply

	Indirect discrimination
	Policy or rule that applies to all but could disadvantage applicants with a protected characteristic
	Asking for good level of English which may preclude foreign nationals or asking for a required number of years experience which may preclude young applicants. 
Azmi v Kirklees Metropolitan Council 2007 – applicant wore a Hijab for interview but on first day wore a Burkha – claim for indirect discrimination was proved to be justified as all staff had to have faces shown to assist the children (CIPD webinar)

	Associative discrimination
	Applicants discriminated for their association with persons with protected characteristic
	Not offering a job because an applicant has a disabled partner or because they care for an elderly relative

	Perceptive discrimination
	Applicant is thought to have a protected characteristic but may not
	Not offering a job as employer thinks the applicant could be gay or follow certain beliefs

	Disability
	Applicant treated differently due to disability
	Not offered job due to disability

	Failure to provide reasonable adjustment
	Applicant denied reasonable adjustments in recruitment process 
	Failure to provide extra time /adjustments for interview/tests.Government Legal Services v Brook 2017 – applicant suffered Aspergers Syndrome and requested to write out multiple choice questions longhand – refused and claim for Disability discrimination awarded (CIPD webinar)


ACAS tells us that unconscious bias can also be discriminatory in the recruitment and selection process when it relates to a protected characteristic.  Anonymising recruitment processes can help overcome any possible discrimination and we currently use this process in Dyfed Powys Police for all of our promotion selection processes.  
Organisations also need to ensure that they do not use discriminatory advertising, the language used in adverts should not restrict any applicants and should focus on the skills and experience needed.  An organisation using white, male dominated images on their recruitment website are instantly alienating females and ethnic minorities and can be challenged under discrimination law. (CIPD 2018 Podcast).  Job advertisements need to ensure they are not discriminating applicants.  In the case of Rainbow v Milton Keynes Council in 2007 the tribunal ruled discrimination as the school advertised a role “suiting candidates in first five years of experience’ proving indirect age discrimination. (Personnel Today, 2008)
Many women experience discrimination in selection processes due to pregnancy – this discrimination differs as they do not have to show how they have been treated less favourably than another but how they have been treated less favourably due to their pregnancy. (XpertHR, nd)
The level of compensation awarded in discrimination cases is guided by a landmark case Vento v Chief Constable of West Yorkshire Police 2003 where guidelines were set on levels of compensation to apply for injury to feelings awards as below. (Personnel Today, 2003)
· Low band – less serious - £900-£9000
· Middle band - £9000-£27000
· Upper band – serious cases - £27000-£45000
Nationality is also included in many discrimination claims.  (BBC News, 2018) tells us about a case which involved a HGV driver who was told by Blu Global recruitment company that he was not eligible to apply for a vacancy ‘because he was British”.  The company has since apologised for the ‘appalling experience’ and confirmed that it is not their policy to discriminate based on nationality, age, race, gender or sexual orientation.  The publicity gained from the case however would harm the organisation.
Within Dyfed Powys Police we have a positive action team that are involved in our recruitment processes to attract ‘under-represented’ groups eg. BAME, female or male to meet our targets set by the Home Office.  
There are occasions where ‘occupational requirements’ when the type of job would act as a reason for selecting one person rather than another based on their protected characteristics ie. working in a women’s refuge you would seek female applicants. (BrightHR, nd). This would be justification to avoid any discrimination claims. 
Ultimately in all recruitment and selection processes we need to ensure that we treat all applicants with fairness, transparency, respect and dignity.
Discrimination law applies to all employees irrespective of whether or not they have a contract of employment.  (CIPD, 2020) tells us that a contract is a legally binding agreement which is held between the employer and the employee. Some areas of employment law including unfair dismissal only apply to employees with a contract.
Contracts of employment are governed by contract law so there needs to be:
· An offer of employment from the employer
· Acceptance of the offer by the employee
· Details of work in return for wages
· Intention to create legally binding agreement
ACAS tells us that employment contract should be made up of:

Express terms – specific terms agreed ie. hours of pay, holiday entitlement, rate of pay
Statutory terms – employment law terms ie. sick pay, maternity pay, paternity pay
Implied terms – obvious terms ie. provision of safe workplace 
Incorporated terms – additional terms ie. staff handbook.

As of 6th April 2020 employees and workers, on their first day of work have a right to be provided with a written statement of particulars which sets out their key employment terms.
There are currently three main recognised employment statuses which include employee, worker and self-employed.  Employees and workers have more rights than the self-employed which have very few.  Contracts of employment only apply if there is an employer – employee relationship.  As in the UBER case it is important to establish the status as employees and workers are entitled to holiday pay, national minimum wages and many other rights.  Most self-employed workers have a  ‘contract for service’ rather than a ‘contracts of service’ and are therefore not covered by employment law protection. (Wilkinson & Taylor, 2016)




 
 
 

  



3. 
3.1  ACAS tells us that employers can make changes to employee’s contracts if they have a flexibility clause allowing the change, the employee agrees to the change or if the employee’s representative (ie. trade unions) agree to the change.
Consultation should take place before any amendments to explain the reasons for the changes and to discuss alternative ideas from the employees.  Employees can also request changes to their contracts and changes must be made if covered by a statutory right ie. not working weekends.  Employers can unilaterally change the contract and use the employees conduct as an implied agreement or can dismiss for SOSR and re-employ on the new terms.
Employers are entitled to make changes including new working practices if they do not impact on the main areas of the contract including hours or work or pay and employees can only bring about a breach of contract claim if they can prove that they have been detrimentally affected by the changes.
3.2. Employees can face redundancy when employers need to reduce their workforce for varying reasons. Employees that have completed over two years’ service are entitled to compensation but employers must ensure that they follow the correct procedure to avoid any unfair dismissal claims. (Taylor & Wilkinson, 2016).
The Employment Rights Act 1996 Section 139 considers the reasons for redundancy as below:
[image: ]
(CIPD, 2020) identifies that employers should only use redundancy as a last resort and should try and take reasonable steps to avoid having to make redundancies, manage the process legally and ensure that communication to all employees – not just those being made redundant is clear and concise to minimise organisational damage and to try and keep morale amongst the remaining workforce.  A fair and objective process must be followed as detailed below:
	Stage 1
Prepare
	Assess alternatives to redundancy (reduction in hours), timeframe and criteria for selection

	Stage 2
Consultation
	Communicate with affected employees and trade unions requesting feedback.
20-99 employees = 30 day consultation & HR1
100+employees = 45 day consultation & HR1 (TULCRA 1992)

	Stage 3
Selection
	Evaluate pool of affected employees and assess against objective criteria ie. skills, experience and qualifications.

	Stage 4
Notice 
	Following hearing confirm dismissals and issue notice to affected employees including right to appeal

	Stage 5
Redundancy Pay
	Redundancy payment (with calculation) to employees with over two years’ service.


The information provided at Stage 2 to the employee should include:
· The reason for the redundancy
· Number and description of redundancies
· Selection method
· Process
· Redundancy pay
The minimum redundancy compensation is set out in employment statutes which increase annually but are based on the employee’s age, salary and service record.  CIPD surveys have established that many employers pay higher but the current maximum statutory payment is £16,140 and is calculated as below:
· 0.5 week's pay for each year of employment under 22 years of age
· 1 week’s pay for each year of employment from age 22-40
· 1.5 week’s pay for each year of employment 41-64
· And notice pay
Employers should ensure that they communicate with employees on the difficult decision that redundancy is for organisations and the alternative options that they have considered before reaching redundancy.  It is a difficult time for both the employee and the employer and the process should be handled with compassion, respect, kindness and clarity (CIPD,2020)
3.3.  (CIPD, 2020) tells us a transfer of undertakings happens when a business transfers from one employer to another,  or has a service provision change. The Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) protects the employees to ensure that their terms and conditions that are held before the transfer are retained.
ACAS details a process with four stages to handle TUPE transfers illustrated below:

	
	Outgoing Employer
	Incoming Employer

	Step 1 – Before committing to the transfer.
	Should inform employees/unions of the potential sale/transfer – including reason, timeframe, legal, social and ecomonic implications. Failure to inform/consult can lead to 13 weeks pay/employee.
Consider bid/rebid for contract (in service provision changes)

	Should inform trade unions and employees of a potential purchase of the company
Consider implications of transfer/service provision
Construct TUPE plan

	Step 2 – Preparing for the transfer. 
	Must identify who will transfer and consult with those affected – collectively if over 10 employees affected. Provide employee liability information to incoming employer.
	Must consult with employees about the transfer and identify those affected who will transfer.
Request employee liability information from employer.

	Step 3 – The transfer
	Loses transferring staff and must consult with the remaining employees about the transfer and should ensure that all remaining employees are managed efficiently, supported and understand their duties.
	Transfer of employees -consult with employees about the transfer and  ensure that all employees are managed efficiently, supported and understand their duties.

	Step 4 – After the transfer 
	Must inform about potential redundancies (if any) and should consult with staff and address concerns to maintain morale
	Must consult employees about potential redundancies (if any) and allow for reasonable adjustments whilst new staff adjust and integrate.  Review the effectiveness of their procedures following the transfer.


The contracts of employment automatically transfer to the new employer.  Any employees who do not transfer would have their contracts terminated by operation on law on the transfer date without dismissal.
Terms of conditions of employment must not be changed by either the outgoing or incoming employer if the only reason for the change is the transfer, except for the following:
· Variation proved to be unrelated to transfer
· Variation favourable to employee
· Economic, technical or organisational reason and agreed by both employee and employer
· Terms permit variations ie. mobility clause
· Change to place where employees work or work carried out
Employers cannot dismiss or make employees redundant either before or after if due to a TUPE transfer and it would be classed as ‘unfair dismissal’ in a claim, however if the employer can show an economic, technical or organisational (ETO) the dismissal/redundancy would not be unfair. (CIPD, 2018)
An insight on (Weightmans Law, 2018) details a case of unfair dismissal relating to TUPE.  In Hare Wines v Kaur 2017 the claimant was dismissed on the day of the TUPE transfer as they claimed that she did not want to transfer and it related to her strained relationship with a colleague. The claimant proved that she had no objection to transfer and the dismissal was automatically unfair with the new employer breaching the contract in respect of notice. The decision was appealed to the EAT and the Court of Appeal ruled that the dismissal was unfair as due to TUPE transfer.














4.
4.1  Gov.uk tells us that workers are entitled to rights and entitlements which include:
· The National Minimum Wage (NMW)
· Protection against unlawful deductions
· Minimum statutory holiday entitlement
· Minimum statutory length for breaks
· Not to work more than average of 48 hours per week or option to opt out
· Unlawful discrimination protection
· Whistleblowing protection
· Not be treated less favourably if working part-time
The UK laws and regulations that define and protect employee’s rights and entitlements include:
1. Working Time Regulations 1998 – imposes limits on hours of work.
2. National Minimum Wage Act 1998 – sets out the minimum amount of pay per hour
3. Employment Rights Act 1996 - the rights that employees can get when they work.
4. Health and Safety At Work Act 1974 – the duties of the employer to provide health, safety and welfare at work.
Working Time
The Working Time Regulations Act, 1998 details that employees should be limited to 48 hours’ work per week, receive four weeks annual leave, 20 minute rest period /6 hour period, 11 hours rest/24 hour period, 24 hours rest/7 day period with night workers and young people (16-18) having special provisions. (Gov.uk).  Employers must follow the regulations as in the case between Santos Gomez v Higher Level Care Ltd appeal tribunal in 2016 the claimant was  awarded compensation as the employer hadn’t afforded the required 20 minute rest breaks as detailed under the act.
National Minimum Wage (NMW)
The National Minimum Wage details the minimum hourly rate per hour that workers are entitled to.  In 2016 the government introduced the National Living Wage for workers over the age of 25 and this is due to change in April 2021 to age 23.
The below rates of minimum wage depend on age and whether employees are apprentices.  
	
	25 and over
	21 to 24
	18 to 20
	Under 18
	Apprentice

	April 2020
	£8.72
	£8.20
	£6.45
	£4.55
	£4.15


(Gov.uk, 2021)

Employees are also entitled to an itemised payslip as detailed in Section 8 of the Employment Rights Act 1996. Between 2016 – 2018 over 95,000 workers were found to be paid below minimum wage totally over £6.7m and over 100 companies named and shamed  – Pizza Hut failed to pay nearly 11,000 workers which had a negative employer brand effect. (People Management, 2021)
Holiday Pay Entitlement
Statutory/annual leave entitlement is 5.6 weeks per year – employers can choose to pay more than the minimum but cannot pay less as it is a legal right.  This also includes agency, irregular hours and zero-hour contract workers. Part-time workers are entitled to pro-rata entitlement.  Bank holidays are not a statutory right but can be included as part of a worker’s statutory leave. Holiday leave is accrued whilst on sick, maternity, paternity or adoption leave. (Gov.uk)
Equal Pay
ACAS tells us that by law, employers must not pay an employee less than another due to any protected characteristics.  The law states that if the work is of equal value ie. where a male and female do work that is equal in terms of skill levels, responsibilities, experience and effort but may not be the same role, that their pay should be equal.
Under law work is defined as:
· Like– jobs and skills are same/similar
· Equivalent – using a job evaluation work is rated as equivalent
· Equal value – different roles with similar skills but equal value to organisation
In claims for equal pay the claimant is required to compare to another employee.  The comparator would be the opposite gender, higher paid or receive better terms or conditions and must be currently or previously employed but cannot be a successor.  The employer has to prove that they have carried out a non-discriminatory job evaluation scheme proving work is not ‘equivalent’, ‘equal’, the claimant and comparator do not carrying out ‘like work’ and that any pay difference is due to material factors and not gender.
4.2 (Personnel Today, nd) details family friendly rights that employees are entitled to which are summarised below:
	Statutory right
	Eligibility
	Weekly Payment
	Time Period

	SSP – Sick 
	Sick for 4 consecutive days or more 
Average earnings of at least equal to lower earnings limit
	£96.35
	28 weeks

	SMP-Maternity 
	Employees entitled to paid time off for antenatal appointments regardless of hours worked or length of service (ERA 1996 sections 55 & 56)

26 weeks’ continuous employment up to and including the 15th week before confinement

Average earnings of at least the lower earnings limit for National Insurance during the 8 week period ending with the 15th week before confinement

Employment terms continue and entitlements accrue with right to return to same role (if OML taken) – after AML suitable role must be provided with equal terms.
	First six weeks – 90% of employee’s average earnings – remaining at below rate or 90% of earnings if lower
£151.97
If not eligible for SMP – maternity allowance or social security payments can be applied for
	Ordinary maternity leave (OML) – 26 weeks
Compulsary maternity leave (CML) – 2 weeks following birth
Additional maternity leave (AML) – additional 26 weeks after OML


	SPP – Paternity 
	Employed for a period of not less than 26 weeks up to qualifying week

Be the biological father or partner of the baby’s mother and intend to be responsible for the upbringing of the child and not have already taken shared parental leave for the child.

Provided employer with notice

	£151.97 
	2 weeks

Can be taken in a block of one or two weeks and is to be taken from date of birth and up to 56 days after.
If taken attached to other parental leave of over 4 weeks employer can find alternative role if not suitable to return to original role.

	SAP – Adoption 
	Employed for a period of not less than 26 weeks up to official adoption notification date

Employment terms continue and entitlements accrue







	
	39 weeks 
First six weeks – 90% of employee’s average earnings – remaining at below rate or 90% of earnings if lower
£151.97
	Ordinary adoption leave (OAL) – 26 weeks
Additional adoption leave (AAL) – additional 26 weeks after OAL
Right to return to same or suitable alternative role


	Parental Leave
	Must be employed for 52 weeks and have responsibility for the child
Can be taken for children up to 18 years of age
	Unpaid
	18 weeks per child – no more than 4 weeks/year

	Shared Parental Leave
	Before the 15th week prior to date employee must have earned at least £120/week on average for 8 weeks and paid national insurance contributions through PAYE for at least 26 weeks.
If maternity pay/allowance curtailed before full entitlement the Statutory shared parental pay can be claimed for remaining weeks.
	37 weeks
£151.97
	50 weeks
Can be shared with partner or taken by one parent in their child’s first year.


									Gov.uk (2021) & CIPD (2021)
Flexible working
Flexible working is described by (CIPD, 2021) as a working arrangement giving employees (employed for over 26 weeks) a flexibility on where, when, how long and what time they work.  Research carried out in 2019 by the Government’s Equality Office identified that legislation requiring organisations to report on their gender pay gap has changed attitudes, and flexible working is now taken seriously helping employees to have a better work life balance.  Flexible working requests can only be received once every 12 months and practices can include:
· Part time working 
· Term time working 
· Job sharing 
· Flexitime 
· Compressed hours 
· Working from different locations 
If flexible working requests are accepted a trial period can be used to ensure that the arrangement suits both parties.  If the request is rejected the employer must give reasons such as burden of costs, effect on ability to meet demand, impact on quality and performance, inability to reorganise work, lack of staff to cover work or not enough work during periods proposed to work.




5.
5. 1 (CIPD, 2020) tells us that under the Health and Safety at Work Act 1974 and the Management of Health and Safety at Work Regulations 1999 both employers and employees are required to meet health and safety obligations.  Duties of the employer include providing a health and safety policy, carrying out risk assessments, providing safety advice and training and ensure that they have adequate health and safety representatives.
The employer as detailed in HSE guidance is required to:
· Provide a safe place and system of work
· Provide adequate plant and equipment including PPE
· Recruit competent and safety conscious staff
The employee is required to:
· Follow training provided taking care of their own and other’s health and safety
· Co-operate with employer to reach health and safety requirements
· Use PPE when provided
· Inform employer of any health and safety risks or dangers 
Safe systems of work are developed to prevent accidents and the HSE detail a case study of a supermarket that was taken to court by an employee who suffered an accident in the workplace.  Following the accident the employers introduced a safe procedure but they admitted the offence and were fined by the court who said that although organisations may have a wide range of risk assessments, policies and procedures if they are not followed at the grass roots level they are useless.  It is therefore the employer’s responsibility to ensure that employees are not only trained but that the systems are being implemented at all times.
5.2. The Equality Act was developed in 2010 to merge 9 pieces of discrimination legislation and 116 pieces of smaller legislation to harmonise and simplify the Act, which protects the individual’s rights and promotes a fair and equal society. (Equality and Human Rights Commission, nd)
The nine pieces of merged legislation are:
· Equal Pay Act 1970
· Sex Discrimination Act 1975
· Race Relations Act 1976
· Disability Discrimination Act 1995
· Employment Equality (Religion or Belief) Regulations 2003
· Employment Equality (Sexual Orientation) Regulations 2003
· Employment Equality (Age) Regulations 2006
· Equality Act 2006, Part 2
· Equality Act (Sexual Orientation) Regulations 2007
The Equality Act 2010 protects employees, workers, job applicants and ex-employees from unfair discrimination based on the below ‘protected characteristics’
· Age
· Disability
· Gender reassignment
· Race, ethnicity and national origin
· Religion or belief
· Sex
· Sexual orientation
· Marriage and civil partnership
· Pregnancy and maternity
The following workplace discriminations are covered by the Equality Act:
	Type
	Reason
	Example

	Direct discrimination
Section 13 EqA 2010
	Employees treated differently due to protected characteristic.
	Male promoted before female who is better qualified or suitable for role.

	Indirect discrimination
Section 19 EqA 2010
	Policy or rule that applies to all but could discriminate employees with a protected characteristic
	Introducing new dress code prohibiting hairstyles such as corn rows/dreadlocks

	Associative discrimination
	Employees discriminated for their association with persons with protected characteristic
	Not being promoted due to having disabled partner/child or elderly parent that needs caring. 

	Perceptive discrimination
Section 13 EqA 2010
	Employee is thought to have a protected characteristic but may not
	Manager refusing to train employee as they think they are transexual/religious

	Harassment
Section 26 EqA 2010
	Employee has received unwanted treatment due to a protected characteristic
	Sporting banter or comments relating to sexual orientation/religion

	Victimisation
Section 27 EqA 2010
	Employee treated differently due to protected characteristic or other reason
	Denied a promotion due to making sexual harassment claim

	Disability
Section 15 EqA 2010
	Employee treated differently due to disability – defined as ‘physical or mental impairment that has a substantial and long-term adverse effect on ability to carry out day to day activities’. (Section 6 EqA 2010)
	Missing out on attendance bonus due to attending cancer treatment appointments

	Failure to provide reasonable adjustment
Section 20 EqA 2010
	Employee denied reasonable adjustments to allow them to do their job 
	Failure to provide suitable phone for employee with hearing aid


									       Government Equalities Office 
5.3. Employers have a duty of care to protect their employees as defined by CIPD.  This is implied into employment contracts – meaning that they may not be stated within the contract as it is impossible to list every duty required of the employer but would be presumed to be included by a court of law as common knowledge.
(CIPD 2020) tells us that although as many terms as possible should be included in the contract the below are classed as implied:
· A duty of mutual trust and confidence
· A duty to provide a safe workplace and system of work
· A duty to provide at least the national or minimum wage
· A duty to provide the minimum notice period
· Gender pay equality
Although some of the above are implied by statute, adhering to these duties should prevent any disputes between the employee and employer.  
If an employer feels that a duty of implied trust and confidence has been breached they can terminate the contact lawfully under this implied term.  But the employee can also claim for a breach if the employer does not adhere to the duties ie. no risk assessments undertaken, no training or procedures for safe work systems.
It is however important to remember that the employee also has implied duties which (CIPD 2020) informs us include a duty to :
· perform the duties required
· continuously improve skills
· adhere to health and safety in the workplace
· abide by rules and code of conduct.









6.
6.1 (CIPD, 2020) describes the dismissal of an employee occurring when:
· Termination of the employee’s contract by the employer, with or without notice
· Fixed term contract ending and not being renewed
· Employee leaving, with or without notice due to the employer’s conduct (constructive dismissal)
The Employment Rights Act Section 95 and ACAS Code of Practice sets out minimum standards that employers must do including:
· set out in writing details of the incident
· Employee must attend meeting and has a statutory right to be accompanied by colleague or trade union representative
· Inform employee of decision in writing
· Give employee right of appeal
ACAS sets out the disciplinary and dismissal procedures that the employer should follow - non-compliance can result in a 25% increase in compensation (Citizens Advice, nd) In a CIPD webinar, Kathy Daniels tells us that the ACAS code is not law but must be followed to ensure that dismissal procedures have been carried out fairly.
Tribunals check that the employer has followed the correct process, whether the employee is eligible to make a claim by checking employment status, contract and length of employment – for unfair dismissal employees must be employed for over two years, work in the UK, not be police/armed forces or fishermen but there are exceptions called ‘automatically unfair’ reasons ie. pregnancy, trade union membership – Section 94, ERA. The time limit for claims is 3 months less 1 day after the date of dismissal.  
The employee has to prove their dismissal is unfair by providing adequate information to allow the tribunal to decide in their favour - namely burden of proof. Once the tribunal is happy that the claimant has fulfilled their burden of proof the employer has to provide evidence to contradict the claim.  The burden will move between employee and employer until the judge decides on the result of the claim based on the ‘balance of probabilities’. (Peninsula, nd)  If in the criminal court results must be based on ‘beyond reasonable doubt’
When reaching a decision tribunals use key cases – such the Burchell Test which is based on BHS v Burchell 1978 where they look at if the Employer has been reasonable. They cover three questions: Does the employer believe the employee’s guilt?  Do they have reasonable grounds to believe this? Did they conduct a reasonable investigation?
Capability
Employers can dismiss employees if they believe there is a lack of capability either due to not having the right skills or aptitude, reluctance and unwillingness or ill health but must follow the statutory disciplinary and dismissal procedures.  Employers need to identify the reason for the in-capability and provide support before any formal procedures. (CIPD, 2020)
Employers needs to prove that the employee has been givenan opportunity to improve their performance or return to full health with time, support or offer of alternative work as the employment tribunal could class it as unfair dismissal. (Citizens Advice, nd)
Guidance tells us that tribunals will investigate if:
· allegations were investigated fully
· disciplinary hearing held 
· adequate time and information to prepare for meeting 
· employee notified of right to be accompanied
· employee notified of outcome of meeting in writing
· employee informed of right to appeal
· details of appeal hearing if applicable 
· outcome of the appeal in writing
Misconduct
Misconduct in the workplace can cover a variety of issues including lateness, non-compliance of regulations, bullying or abusing systems and employers should follow organisational procedures and the ACAS code.  (Gov.uk) tells us that employer needs to ensure that the dismissal is fair by:
1. First meeting with employee – provide first written warning if applicable detailing improvements.
2. Second meeting arranged if no improvement – provide final written warning and action plan with timescales
3. Third meeting to advise that dismissal is possible – decision to dismiss or give another chance - employee informed of final decision.
Verbal warnings are not covered by the ACAS code.  Formal written are valid for 6 months and final written for 12 months. It is however important that once the expiry dates of the warnings have elapsed that these misconducts should be disregarded in future incidents – unless it can be proved that there is a pattern of behaviour.  In the case of Webb v Airbus 2004, the tribunal considered an expired final written warning and Webb was dismissed for a second misconduct – the EAT decided that the employer had used the expired warning as a determining factor of his dismissal.  The Court of Appeal however felt that the incident was gross misconduct and that Webb had been correctly dismissed, if it was another misconduct Webb would have been unfairly dismissed and his claim would have been valid. (Personnel Today 2008)
For serious offences such as theft, violence or gross negligence employees can be dismissed immediately without warning or notice as gross misconduct providing fair procedures including investigation are followed.
Grievance
Grievances within the workplace can be resolved informally but if employee is not satisfied they can raise a formal grievance.
· Notify employer in writing of grievance and right to postpone
· Employer investigates and arranges formal meeting in reasonable timescale
· Employee can be accompanied by colleague/trade union representative
· Decision communicated to employee and right of appeal
If the grievance is not resolved following appeal the employee can resign and possibly claim constructive dismissal if it can be proved that there was a fundamental breach of contract (ACAS, nd). 
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139 Redundancy.

(1) For the purposes of this Act an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the
dismissal is wholly or mainly attributable to—

(a) the fact that his employer has ceased or intends to cease—
(i) to carry on the business for the purposes of which the employee was employed by him, or
(i) to carry on that business in the place where the employee was so employed, or

(b) the fact that the requirements of that business—
(i) for employees to carry out work of a particular kind, or

(ii) for employees to carry out work of a particular kind in the place where the employee was employed by the
employer,

have ceased or diminished or are expected to cease or diminish.




