Contract Law Assignment One.


a) – Privity of contract is the rule that a person who is not a party to a contract is not subject to any of its burdens and likewise cannot acquire any rights under that contract as shown in the case Dunlop v Selfridge (1915). Only parties to a contract will have the ability to acquire the rights and liabilities under that contract.
This rule was generally regarded as unsatisfactory due to a third-party beneficiary being unable to enforce contractual benefits. There have been exceptions put in place to attempt to remedy this situation such as The Contracts (Rights of Third Parties) Act 1999 (Merkin and Sainter, 2021). 

b) –  Past consideration is defined as the principle that the consideration for a promise must be given in return for that promise where the promise was made after the act had been done. A key case would be Re McArdle (1951) within this case a daughter in law made a claim against costs to her late mother in laws estate once it had been left to all four of her children. The claim was unsuccessful as she had already performed the act before the promise of payment had been made, despite the mother-in-law making her children sign an agreement to pay the daughter-in-law from the proceeds of her estate. 

Following this case, it was deemed that if the guarantee is made after the act that it is not binding as there is no consideration for that guarantee which would support the argument that past consideration is not good consideration. However, the case of Pao On V Lau Yiu Long (1980) is one of the exceptions where past consideration was allowed as the promise of payment was enforceable showing that consideration must be sufficient but need not be adequate. Providing the consideration has some value and is legally enforceable past consideration can amount to good consideration (Finch & Fafinski, 2021). 
 
c) – The Entire performance rule generally means that the performance must exactly match the obligations stipulated within the contract. If the party fails to do so, then no payment will be made. A key case to demonstrate the entire performance rule would be the case of Cutter v Powell (1795) this case shows that the entire performance rule has the potential to cause injustice. The entire performance rule also allows parties the ability to withdraw from an unprofitable contract allowing as can be seen in the case of Re Moore & Co Ltd and Landauer & Co (1921).

One of the exceptions identified from the case of Cutter V Powell (1795) is that of Partial Performance which stipulates that if the entire terms of the contract have not been breached then payment is expected for partial performance as can be seen in Christy v Row (1808). 
Also worth considering is voluntary acceptance of partial performance which is the principle that when a party agrees to pay for partial performance this can be seen in the case of Sumpter v Hedges (1989).

Secondly is Substantial Performance which states that providing performance is 'substantial' then payment should be made, this may include damages to be paid for an incomplete performance. In summary, this would imply that the amount payable will correspond to the price of the contract minus the incomplete proportion of the contract this can be seen in the case of H.Dakin & Co Ltd V Lee (1916) this is contrasted by the case of Bolton v Mahadeva (1972). 

Lastly is Severable Contracts a contract would be considered severable if payment can be made in increments rather than full payment at the end of the contract once performance is completed such an example could be a contract of employment where payments are made in instalments most often weekly or monthly as opposed to the end of the term of employment a case that demonstrates this would be Ritchie v Atkinson (1808). In this case, it was held that payment would be allowed to be divided into separate parts as the contract had stipulated a price per ton therefore the claimant was entitled to payment per ton where for the completed portion of the contract. Despite this, the defendant was awarded damages for non-performance for the portion of the contract not completed.


d) – To advise Arthur, it is important to consider what makes up a legally binding contract.
The three essential elements to forming a contract are Offer, Acceptance and an intent to create legal relations all three must be present for it to be considered a valid contract.
As a general rule, an advertisement is known as an invitation to treat and not offers as seen in the case of Partridge v Crittenden (1968). For it to become contractual following the invitation to treat there would need to be an offer and then acceptance of the offer for there to be a contractual agreement. 
When Arthur advertised the watch for sale the intention would be to invite offers to be made so for the contract to be valid it would require an invitation to treat, offer, acceptance and agreement. 

Negotiations following the advertisements would be known as a bilateral contract which is defined as an invitation to treat on the basis it would lead to further bargaining this is the type of contract Arthur would be entering into should he accept any offers that are presented to him. Contrasting a bilateral contract would be a unilateral contract this is an advertisement that offers a sum of money in return for an act such as a reward an example of this can be seen in the case Carlill v Carbolic Smoke Ball Co Ltd (1893).


In Bens's case, he does not have a valid contract as he sent his offer by post for Ben to have a valid contract his offer would need to be brought to Arthur’s attention for him to accept the offer. 
As the postal rule only applies to acceptances and not offers the postal rule does not apply in Ben’s case therefore no contract is present. 

Christine’s case is more complex. Within Christine’s initial email she submitted an offer of £11,000 Arthur did not accept the offer but did tell Christine he would accept £13,000. In previous case law, it has been stated that the general principle is that for an application of an offer it must be capable of immediate acceptance as demonstrated in the case of Harvey v Facey (1893).

Christine’s response to this was asking whether it would be possible to separate the payment into two instalments this could be considered two ways it could be a request for further information as can be seen in the case of Stevenson, Jacques & Co v McLean (1880). 

It could also be treated as a counteroffer. Acceptance of an offer must correspond exactly with the terms of the offer for it to be considered valid as Christine’s response introduced new terms or varied the terms of the original offer this would satisfy the requirements of a counteroffer rendering the original offer incapable of acceptance as can be seen in the case Hyde v Wrench (1840).

In the case of a counteroffer, the roles would be reversed it would then be up to Arthur to accept the new terms Christine presents and both parties agreeing to these terms for this to be a valid contract. 

Arthur does not respond to Christine’s request therefore no contract is formed. However, Christine does follow up with a third email after her email in which she asks if the payment can be split accepting Arthur's request for payment of £13,000 which she can now pay in full.

If it is viewed that Christine’s email asking for two payments is merely a request for further information, then her email stating she can pay the full amount would be viewed as acceptance of the original offer. If Christine’s second email is considered a counteroffer this would make the original offer invalid, as Arthur did not respond to Christine's email asking whether two payments would be accepted it maybe be deemed contractual as her latest email agrees to Arthurs's original terms. 
Also, to consider would be the manner of communication as difficulties can arise when communicating offers and counteroffers via email an example of this can be found in the case of Grant v Bragg (2009).

When communicating via email this could be deemed as a social interaction which forms the presumption that there is no intent to create legal relations however this presumption may be rebutted.

Christine may also revoke the original offer revocation is the withdrawal of an offer. Providing the revocation is communicated to the offeree before the offer is accepted would allow the revocation to apply. A key case involving revocation would be the case of Routledge v Grant (1828).


Considering the above it would seem that Christine does have a valid contract as the third email stating she can pay in full the amount requested by Arthur could be deemed a revocation of the counteroffer as she has now met the original terms. 

In the case of Dennis, he may also have a contractual agreement as he did respond via email stating that he would be willing to pay £13,000 that Arthur had requested therefore expressing acceptance to Arthur’s offer forming an agreement. 

Also, to consider would be the time in which Dennis sent the email as he sent it at 5 pm this may constitute sending the correspondence outside of working hours if Dennis is considering using the postal rule to enforce his offer this could be circumstantial. If an email is sent outside of working hours, it is expected that the communication will be read the following day, or the next working day as demonstrated in Mondial Shipping and Chartering BV v Astarte Shipping Ltd (1995). 

However, in the case of Thomas v BPE Solicitors (2010), it was deemed that the 'office hours receipt' rule applies to acceptances by email also that 6 pm was not considered outside of working hours. As Dennis sent his email at 5 pm based on the facts of this case it would be deemed as accepted within office hours. 

In the case of Brinkibon v Stahag Stahl (1983), Lord Wilberforce deemed that there is no universal rule that can cover each case, therefore, left the position open for the courts to deal with new communications and technologies allowing the courts to take a common-sense approach in individual cases. This case would reinforce that acceptance sent via email would suffice in forming a contract

To summarise it would seem Arthur has two contractual agreements with both Christine and Dennis.  
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