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CRIMINAL LIABILITY.

QUESTION 1

The case in question involves a person, Hadley, being potentially charged with certain offences committed by breaking into a person’s house, stealing and damaging property in the process.

Advise Hadley which offences he could be criminally liable for. 


The first of the offences that Hadley may be charged with is:

1.  Burglary, in terms of the Burglary Act 1968. Section 9 states that;

(1) A person is guilty of burglary if—
(a) he enters any building or part of a building as a trespasser and with intent to commit any such offence as is mentioned in subsection (2) below; or
(b) having entered any building or part of a building as a trespasser he steals or attempts to steal anything in the building or that part of it or inflicts or attempts to inflict on any person therein any grievous bodily harm.
(2) The offences referred to in subsection (1)(a) above are offences of stealing anything in the building or part of a building in question, of inflicting on any person therein any grievous bodily harm therein, and of doing unlawful damage to the building or anything therein.
 (3) A person guilty of burglary shall on conviction on indictment be liable to imprisonment for a term not exceeding—
(a) where the offence was committed in respect of a building or part of a building which is a dwelling, fourteen years;
(b) in any other case, ten years.

The elements of actus reus and mens rea in terms of burglary under section 9(1)(a) apply in Hadley’s case and are therefore;


1. Actus Reus

· Hadley “entered.” Under current law, only entry need be effective. It is irrelevant if he could not steal Ryan [1996]. Entry is also effective even if an object is inserted which brings about the objective.
· A building or part of a building, which must have a degree of permanence Stevens v Gourley [1859]. Ronan possessed a house which qualifies under “permanence.”
· As a trespasser, where permission was not given to enter. Hadley had to have known or been reckless to the fact that he was a trespasser.
· Hadley stole the Kolex watch.

2. Mens Rea
· Hadley knew or was reckless regarding the facts that made him a trespasser.
· He knew or was reckless to the fact that the structure he entered was a building.
· Hadley was jealous of Ronan and had formed the necessary intention to steal the trainers. Although he did not find the trainers he stole the watch, satisfying the third element of the mens rea i.e., to steal.


2. Theft in terms of the Theft Act 1968 

Section 1(1) of the act defines theft as follows;
(1) A person is guilty of theft if he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it; and “thief” and “steal” shall be construed accordingly.
(2) It is immaterial whether the appropriation is made with a view to gain, or is made for the thief’s own benefit.


The elements of actus reus and mens rea in terms of this section are;

1. Actus reus

Appropriation
            Section 3(1) of the Theft Act states that “Appropriates” is;
Any assumption by a person of the rights of an owner. It is the assumption of any of the rights of the true owner. In the present case Hadley, taking the Kolex watch, assumed the rights of the true owner.
 Any assumption by a person of the rights of an owner amounts to an appropriation, It includes the right to possess the property, McPherson[1973].

Property
Section 4(1) of the Theft Act states that “Property” includes money and all other property, real or personal.


2. Mens rea

Dishonesty

Sec 2 of the Theft Act sets out what is not dishonest. Case law has evolved from being a subjective test as found in Gilks[1972], to an objective test in Feely[1973]. Thereafter in Ghosh[1982] it became both subjective and objective. The current position is with reference to Ivey [2017]. The courts in applying Ivey must decide;
· The actual state of the individual’s knowledge as to the facts.
· The courts apply an objective test. Was Hadley’s conduct dishonest by the standards of ordinary decent people. The answer to this must clearly be “yes.”
· Hadley does not have to appreciate what he has done is dishonest.


To permanently deprive

The intention to permanently deprive is a matter of fact which a jury will consider. In Hadley’s case the jury would conclude that that was his intention. 










3. Criminal damage in terms of the Criminal Damage Act 1971 Sec1(1)



Destroying or damaging property.
Sec(1) A person who without lawful excuse destroys or damages any property belonging to another intending to destroy or damage any such property or being reckless as to whether any such property would be destroyed or damaged shall be guilty of an offence..
So, the elements of the offence are;


Actus rea
Property; Sec 10(1) defines property as “tangible items”. In this case the bench broken as he jumped onto it qualifies, as does the destruction of the bin by fire.
1. Belonging to another; Sec 10(20) states that property belongs to another if that person has custody or control of it, has a proprietary right or interest, or has a charge over it. The Kolex watch in terms of this qualifies as belonging to another (Ronan)
2. Conduct; It does not need to be a positive act. In Miller [1983] the House of Lords found that the defendant not only caused the damage but failed to prevent it causing damage to others.
3. Destroys or damages the property. Destruction must be complete, otherwise it is damage. Damage can be physical, can render the property unfit for purpose, or reduce its value. In the case of the bench, if it could be repaired then it is damage to property. In the case of the bin it will have been destroyed.

Mens rea
There must be an intention to destroy or damage the property, or be reckless to this. And must know or be reckless to the fact that the damage or destruction is to property belonging to another . Hadley intended to destroy the bin and in the case of the bench was reckless as to the result,



4 Arson 
If property is destroyed by fire in criminally damaging property it will be charged as arson. Hadley has caused a fire in the bin and can therefore be charged with arson. He was had the intention and was reckless as to the damage or destruction caused thereby. 


QUESTION 2



The second question concerns a person, Freya, who had become voluntarily intoxicated and who assaulted someone while having a seizure.

In the event of Freya being charged under s.47 Offences Against the Person Act 1861, advise her of whether she would be able to rely on the defences of intoxication and automatism. 

            
Offences against the Person Act (OAPA) 1861 states that:

Whosoever shall be convicted upon an indictment of any assault occasioning actual bodily harm shall be liable to be kept in penal servitude.
The two defences she raises are;

1.Automatism

This concerns conduct which is involuntarily caused by an external factor. The elements of the defence are as follows:
An external factor
It must be shown that Freya’s actions were due to an external factor, one of which is alcohol consumption, which she has satisfied.
Results in involuntary conduct 
There are two limbs to this element;
· Where the defendant is conscious. It cannot be said that Freya was conscious.
· Where the defendant is unconscious or in a state of impaired consciousness. The fact that Freya was experiencing (involuntarily) a seizure,  may provide sufficient grounds to satisfy this element.

Defendant is not at fault
Where the defendant voluntarily consumed alcohol as did Freya, automatism cannot be a defence to basic intent crimes, but may have a defence to a specific intent crime. In Bailey [1983] the court held that self-induced automatism other than that due to intoxication from alcohol or drugs could provide a defence to a crime of basic intent. Freya’s physical condition which resulted in a seizure may satisfy this requirement, especially where mens rea is negated.

2.Intoxication
The defence of intoxication rarely provides a defence. Looking at this defence one needs to determine whether the crime is one of specific or basic intent. The Court of Appeal however has described the distinction as “elusive” R v Heard [2017.
Put simply, offences of specific intent require an intention to achieve something beyond the act itself. Offences of basic intent require only an intention to commit the act itself. In Freya’s case the assault is one of specific intent. The question is, therefore, does she have a defence ?
In Majewski it was held that unless the offence was one which required proof of a specific, or ulterior, intent, it was no defence to a criminal charge that, by reason of self-induced intoxication, the accused did not intend to do the act alleged to constitute the offence.
Freya’s defence of intoxication will therefore fail, and she would be charged with the basic intent crime of assault. Although she would not be successful with this defence, she would, in all likelihood be successful with the defence of automatism. 
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