	
	
	



Duty of Care 
The law of negligence has long required claimants to establish that the defendant owed them a duty of care. This can be seen in the case of Caparo Industries plc v Dickman (1990) where the three-stage test was established based on foreseeability, proximity, and whether it is fair, just and reasonable to impose a duty (Malcomson, n.d.). While the Caparo test brought structure and flexibility to negligence law, it has also attracted significant academic and judicial criticism for being uncertain, inconsistently applied and heavily reliant on judicial discretion, particularly in cases involving public authorities. (Oliphant, K. 2023). This essay will examine the arguments for and against the Caparo Test, assess its application through key case laws, and evaluate reform proposals aimed at improving the clairity and fairness of duty of care determinations. ￼			     A duty of care arises when a person or organization is required to take reasonable care to avoid causing foreseeable harm to others (Buckley, R.A). For example, a doctor owes a duty of care to their patients and drivers owes a duty of care to other road users. In essence if that duty is breached and damage results, the injured party may bring a claim in negligence (Mc bride and bragshaw, 2023). However, a claimant must prove the following to succeed in a negligence claim; the defendant owed them a duty of care, the defendant breached that duty of care, the breach caused the harm(factual and legal causation), the harm was not too remote i.e it was reasonably foreseeable. (Markesinis et al 2002).											       Public Authorities may be exempt from duties of care where policy concerns overide proximity and foreseeability (Oliphant, K. 2023). The test is used to limit liability in public authorities cases , this can be seen in the case of Hill v Chief Constable of West Yorkshire (1989), imposing liability would not be fair, just and reasonable. (Oxbridge notes, 2020).The test limits liability to ensure fairness and policy balance, the courts weight economic impact and policy in applying Caparo, especially in professional or commercial context, this can be seen in the case of Marc Rich & Co V Bishop Rock Marine (1996), (Horsey and Rackley, 2023).						         The fact that the Caparo test limits liability for public authorities can be seen as both an advantage and a disadvantage, depending on the perspective you're taking whether from the standpoint of public policy or individual justice, (Mc bride and bragshaw, 2023). The advantage is Prevents public bodies (like the NHS, police, or local councils) from being overwhelmed by lawsuits and the disadvantage is victims of serious failures (e.g. delays in emergency services, poor child protection) may be left with no legal remedy (Jones, M.A, 2022). 											Further more we look at the advantage of the Caparo Test which is the flexibility, allowing courts to decide wether to impose a duty of care innnew or complex situations where no precedent exists and limiting the duty of care to those closely and directly affected (Markensis et al, 2020). This flexible case by case approach lets the courts develop the law incrementally, without making a sweeping decision that may lead to unjust or impractical result (Horsey, K. and Rackley, E, 2023).Therefore, the Caparo test is especially valuable in novel or borderline negligence cases where strict application of earlier rules might lead to unfair outcome (Oliphant, K. 2023). This helps the court weught nit just the fact but also the socail and legal implications of recognising a duty of care, this can be seen in the case of Caparo Industries Plc V Dickman (1990), foreseeability was balanced (Oliphant, K. 2023).						     The disadvantage of the Caparo test is that it introduces uncertainty, particularly through the “fair, just and reasonable” limb as Horsey and Rackley (2023) argue, the third limb gives courts a "policy trump card" that often undermines legal certainty unlike the first two limb of foreseeability and proximity which are rooted in factual analysis, the third limb introduces judicial discretion based on policy considerations. This makes it Less rule-based: where there's no clear set of principles guiding when it is “fair” to impose a duty. (Malcomson, n.d.) It is also highly context dependent; similar facts may lead to different outcomes depending on how judges view the policy concerns. Potential litigants may have a legitimate claim in theory, but no way to assess whether courts will consider it fair to impose liability this can be seen in the case of Michael v Chief Constable of South Wales Police (2015) it wasn’t fair, just and reasonable to impose a duty on the police. (Horsey, K. and Rackley, E, 2023). This discretionary, policy-based reasoning makes it difficult for potential claimants to predict outcomes, and can lead to inconsistent application by the courts.(Horsey, K. and Rackley, E., 2023)                    Furthermore, we look at the argument against the test which is restrictive application in certain contexts (Steele, J, 2017). The Caparo test may not be applicable in situations where established duties of care already exist In relationships such as doctor-patient, solicitor-client, and employer-employee, courts typically recognize a duty of care without applying the caparo test. (Oliphant, K. 2023). This approach avoids unnecessary litigation and maintains consistency in areas where duties are well-established (Horsey, K. and Rackley, E, 2023).   									      The Caparo is often misapplied as a universal test, even in cases where duties are already well-established. However replacing Caparo with a principle-led existing categories of duty, Incremental development through analogy to precedent would reserve policy considerations in contexts (McBride and Bagshaw ,2023) courts were suggested they should rely more on incremental development of precedent rather than overly broad tests. 								                               In essence the test often shields public authorities from liability using vague policy reasons. (Oliphant, K. 2023).Parliament could introduce a Public Authorities Duty of Care Act, setting out when authorities owe a duty to individuals, exceptions based on resource constraints or emergency responses, Markesinis et al. (2020) argues that excessive judicial deference to public bodies undermines accountability and justice for claimants. The Inconsistent application of Caparo makes it hard for claimants to predict success in particularly the ("fair, just and reasonable"), has been widely criticized for making it difficult for claimants to predict the outcome of negligence cases. This can be seen in the case Michael v Chief Constable of South Wales Police [2015] (Steele, J, 2017) Despite foreseeability and proximity, policy concerns about policing omissions prevailed, in addition the inconsistency can also be seen in the case of Robinson v Chief Constable of West Yorkshire (2018), (Steele, J., 2017)Here, the court distinguished between positive acts (liable) and omissions (generally not liable), despite both involving police conduct. These fine distinctions between acts and omissions create confusion and blur the lines between when a duty arises and when it does not. (Oliphant, K. 2023)
The reform suggestion would be codifying the main categories of established duty relationships (e.g. doctor–patient, employer–employee, road user–pedestrian) in statute also requiring caparo only for truly novel categories. (John, et al). The Caparo test has played a central role in shaping the modern law of negligence, offering a flexible and structured approach to determining duty of care in novel cases.Its strengths lies in its ability to balance foreseeability and proximity with broader policy considerations,  allowing courts to exercise caution in expanding liability. (law.ox.ac.uk). 
However the test, particularly the "fair, just and reasonable" requirement has been widely criticized for its lack of clarity, unpredictable outcomes, and the discretionary power it affords judges Cases such as Robinson v Chief Constable of West Yorkshire have begun to limit its application, signaling a judicial move towards a more precedent-based, incremental approach (John, et al). 						Academic commentary and law reform bodies have proposed clearer guidance or legislative intervention to improve certainty and fairness in duty of care decisions.citaio While Caparo remains relevant, meaningful reform is necessary to enhance its consistency, transparency, and access to justice in negligence of law. (John, et al)
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