TRUSTS OF THE FAMILY HOME QUESTIONS

Meena and George have been living together for 5 years and bought a house 2 years ago.  The house is in George’s name.  At the time when they bought the house, Meena was a student and did not have any income, so George applied for the mortgage and dealt with the solicitor.  George commented to Meena at the time that it was good they had a house because it meant she had security if anything happened.  Meena worked for a few months and paid all her income into the mortgage account as overpayments, but stopped working after having a baby 6 months ago.  George recently left Meena, who would like to know whether she has an interest in the house.

Are the following statements correct or incorrect?  Give brief reasons for your answer.

a. There is a presumption that George and Meena will each have a share in the house because they have been living together for 5 years and have a child.

This is incorrect.  Where the family home is in the sole name of one party, the presumption is that they are also the sole beneficial owner (Gissing v Gissing [1971]).  If there is an express declaration of beneficial interests, that will be conclusive (Pettitt v Pettitt [1970]).  Therefore the presumption is that George is the beneficial owner of the house.  However, Meena may be able to displace this presumption and argue that he holds the house on constructive trust for both of them.

b. Because Meena is not on the legal title to the property, she cannot have a beneficial interest unless it is evidenced in writing.

This is also incorrect.  Formalities apply to the creation of an express trust of land (s53(1)(b) LPA 1925).  However, Meena’s claim is not based on an express trust.  If she claims a beneficial interest, it will be based on a constructive trust (this is preferred to the resulting trust in cases involving the family home).  Constructive trusts are an exception to the requirement for writing (s53(2)).
